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JOSEPH DODDRIDGE BRANNAN 


OSEPH DODDRIDGE BRANNAN, Bussey Professor of 
Law, Emeritus, died at his home in Cambridge on July 26, 
1930. He was born in Circleville, Ohio, January 6, 1848. After 
his graduation from Harvard College in 1869, he went abroad and 
studied Roman Law and German. He entered the Harvard Law 
School February 17, 1871, receiving the degree of LL.B. in 1872 


as well as that of A.M. In the Law School he was a classmate of 
James Barr Ames, and like him remained there for a year’s study 
after graduation. While studying law Brannan was for two years 
a member of the teaching staff of Harvard College, being Instruc- 
tor in German, 1871-72, and Instructor in Roman Law, 1872-73. 
His course in Roman Law laid the foundations of that subject at 
Harvard. 

In 1873 Brannan was admitted to the Ohio bar, and the next 
year was taken into partnership by one of the leading lawyers of 
Cincinnati, George E. Pugh. For twenty-five years Brannan was 
in general practice in Cincinnati. The importance of the local bar 
during that time reflected the early conspicuousness of the city. 
He was there brought into contact with many lawyers who as 
writers or as public men have been well known throughout the 
country. Among those of approximately his own age were Judson 
Harmon, Gustavus H. Wald, Lawrence Maxwell, and William 
Howard Taft. Among those of an earlier generation who re- 
mained for some time as his contemporaries were Stanley Mat- 
thews, Alphonso Taft, Rufus King, William S. Groesbeck, George 
Hoadly, George E. Pugh, George H. Pendleton, E. W. Kittredge, 
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John B. Stallo, and Jacob D. Cox. It was among such men that 
Brannan soon won high reputation for learning and skill. Out- 
side the lawyer’s ordinary work he contributed to legal scholarship 
by serving from 1896 to 1898 as a part-time professor in the Law 
School of the University of Cincinnati. He was also for several 
years a trustee of the Cincinnati Hospital. 

On June 15, 1898, at the age of fifty, Brannan was appointed 
Professor of Law at Harvard. He continued in active service for 
eighteen years. In 1908 he was appointed Bussey Professor. His 
subjects were Bills and Notes, Partnership, and Damages. He 
had also taught, at Cincinnati, Torts, Evidence, and Bankruptcy. 
Retiring on September 1, 1916, he became Bussey Professor, 
Emeritus. For several years afterwards he retained an office at 
the school, and was busy preparing the third edition of his Nego- 
tiable Instruments Law. 

In teaching a subject Brannan covered all its important parts 
during the year and kept the underlying principles constantly 
before the class. He showed great accuracy in his analysis of 
cases and much interest in theoretical principles, which were illus- 
trated by analogies from other part of the law. Bills and Notes, 
for instance, was taught with frequent reference to parallel situa- 
tions in Trusts. His knowledge of the authorities in each of his 
courses was exhaustive. He made much use of the so-called 
“ self-teaching casebook,” which has interleaved pages for lec- 
ture notes and illustrative citations. The authorities thus col- 
lected by Brannan have been of great value to his successors in his 
courses. 

A very good lawyer, Brannan’s indifferent health and poor eye- 
sight deprived him of that gusto in the classroom which is per- 
haps indispensable for the greatest teaching. He did not always 
get his mastery of his subject “ over the footlights ” to the class. 
They remembered him for the citation of cases rather than for 
active discussions with and among the students. It was in his 
office that he was at his best. The student who called on him 
there found none of the dryness of presentation which he some- 
times showed in the classroom. In such an interview Brannan 
was always ready to discuss difficult points with illuminating 
clearness, reinforcing his explanations by an exact communica- 
tion of the authorities for and against him. His colleagues, and 
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his successor in Bills and Notes, had the same marked benefit from 
consulting him. Dean Thayer once said that there was no mem- 
ber of the Faculty with whom he could talk law more satisfactorily. 
His lectures had picturesque moments. He liked to illustrate 
a technical point by an amusing case, like Norton v. Knapp, 
64 Iowa 112 (1884), on the form of an acceptance. His students 
will not forget the man who gave a cheque to his wife made out to 
“The handsomest woman in Columbus,” which was considered a 
sufficient description of the payee regardless of her beauty. Then 
there was the bride who received her first cheque for household 
expenses and was told by the bank to indorse it, so that her hus- 
band would know she had cashed it. Thereupon she wrote on the 
back, “ All right, dear. I have the money. Your loving wife, 
Ethel.” In stating the Massachusetts case of the American girl 
engaged to the German baron and forced to give notes for large 
sums to his creditors under threat of breaking off the marriage, 
he recalled his acquaintance with the heroine in her happier Cam- 
bridge days. Sometimes the humor was unintentional. Casting 
his eye hastily over the seating chart one day he called on “ Mr. 
tubbs.” The student at whom he looked replied, ‘“ Stobbs.” 
Brannan studied the chart a moment and said, “ You’re right.” 
Brannan wrote a few law review articles, but his monument is 
his Negotiable Instruments Law Annotated. The Commissioners 
on Uniform State Laws submitted their draft of this statute to the 
state legislatures without first securing the benefit of criticisms 
from teachers of the subject, whose codperation they have always 
obtained in the preparation of subsequent uniform acts. After 
the Negotiable Instruments Law had been enacted by some legis- 
latures it came to the attention of Dean Ames, who commented 
adversely upon many sections in the Harvard Law Review. A 
reply from Judge Brewster, the chairman of the commissioners, 
led to a further interchange of articles in the Harvard Law Review 
and the Yale Law Journal. In 1902 these articles and the text of 
the act were reprinted in pamphlet form by the Harvard Law 
Review Publishing Association. Brannan’s first edition, pub- 
lished in 1908 by the Harvard Law Review Association, expanded 
the original pamphlet by the addition of an article by C. L. 
McKeehan from the University of Pennsylvania Law Review, 
surveying the arguments of Dean Ames and Judge Brewster; by 
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the insertion in appendices of abstracts of decisions construing 
the Negotiable Instruments Law and the corresponding English 
Bills of Exchange Act; and by other helpful material. The pres- 
ent arrangement of the book was adopted in the second edition, 
published in 1911 by W. H. Anderson Co. of Cincinnati, who have 
brought out the subsequent editions. Brannan now placed under 
the text of each section of the act all the cases and other matter 
bearing on that section. In 1919 appeared his third edition, 
greatly enlarged by the rapid flow of court decisions during the 
intervening years. Brannan’s mastery of the subject of negoti- 
able instruments made his comments on the statute and the cases 
exhaustive and illuminating. At only one point in the entire book 
did the editor of the fourth edition find occasion to differ from his 
views. Brannan’s book has been frequently cited by judges and 
has often affected their decisions. The preparation of later edi- 
tions was necessarily transferred to other hands, but his plan of 
the work and his analysis of the principal difficulties arising under 
the statute remain unchanged. The book continues to bear his 
name and is likely to prolong for many years to come his influence 
upon the law. 

Brannan was married on September 18, 1875, to Miss Julia G. 
Gorham of Boston, who died a few years ago. They had two 
children. In his early years in Cambridge he was active outside 
his law school work, fond of horseback riding and of social 
events. Even after his retirement he used much of his newly 
gained leisure to help raise funds for the Red Cross. He took 
great pleasure in his summer home at Biddeford Pool, Maine, 
where he had planted a beautiful garden of wild flowers among 
the rocks. He had an old-fashioned courtliness of manner and 
was a man of much personal kindness, who enjoyed company and 
enjoyed helping others. We shall remember him as an able lawyer 
and miss him as a friend. 

Zechariah Chafee, Jr. 


Harvarp Law SCHOOL. 
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TRUSTS INTER VIVOS AND THE CONFLICT 
OF LAWS 


A DEVELOPMENT in American banking too apparent to 

warrant even that customary use of statistics to demonstrate 
the obvious is the marked increase in resort to the trust device to 
insure the protection and administration of savings. ‘The trust 
company is becoming the characteristic form of the American 
bank, and the advertisements in the financial pages of our news- 
papers bear witness to the efforts extended to develop its personal 
trust business. One feature of this development is of especial in- 
terest: the establishment of trusts inter vivos — or “ living trusts,” 
as they are more conveniently denominated in banking termi- 
nology —is vigorously encouraged. 

This increase in the creation of living trusts will necessitate 
the determination of a problem in the conflict of laws which has 
to the present time received little judicial consideration: What 
law governs the validity of an inter vivos trust of personalty? * 
The paucity of authority bearing on the problem is not surprising. 
The conflict of laws, relatively a newcomer among the branches 
of the common law, has not enjoyed a symmetrical growth, and 
there are special reasons why the problem of living trusts has 
been slighted. Banking, except as an adjunct of commerce, was 
until recently a localized undertaking. If a prospective settlor 
desired to establish a trust, either he imposed on the good nature 
of a reliable friend or relative resident in his neighborhood or he 
turned to the bank at his domicil. Situations presenting conflict 
of laws problems in this field were therefore rare. 

Today, however, the huge trust companies in the larger cities 
count among their clients persons living in all sections of the na- 
tion. Again, New York City —and this is true to a lesser extent 
of all large cities near state lines — is the business center for many 
residents of adjacent states. It is wholly natural for these resi- 
dents of the “ foreign” states who work in the metropolis every 





1 The term “ personalty ” will be used in this article interchangeably with 
the technically accurate “ movables.” The former is more familiar, and there is 
no occasion here for discrimination between them. 
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day to consult its banks with respect to their estate problems. 
Moreover, variations in state income, property, and estate tax 
laws often make the creation of a trust in a state other than that 
of the settlor’s residence a profitable arrangement.’ 

Finally, and this is perhaps the most recent of the factors which 
promise litigation in this field, there is an increasing number of 
personal trusts set up by residents of foreign nations. Among 
these, of course, are many members of the expanding class of ex- 
patriates, but there is also a growing number of foreigners of 
wealth who are attracted by the desirability of American securi- 
ties, the capability of American investment management, and the 
convenience of the trust device, unavailable at home to the resi- 
dents of civil law countries. Then, too, there is always the allur- 
ing possibility of lower taxes. 


I 


Before turning to an examination of such decisions as may be 
found to bear upon this question, it is necessary to demarcate 
more precisely its boundaries. In the first place, trusts of land, 
testamentary and inter vivos, need not be considered. The cases, 
not only as to trusts,® but as to all dealings with land,* seem vir- 
tually uniform in subjecting the validity of the transaction to the 
law of the situs. This is too firmly settled to be questioned, if, 
indeed, there were valid reasons for quarrelling with it. 

Secondly, the conflict of laws as to the validity of that more 
commonly employed form of the trust device, the testamentary 





2 Recent decisions of the United States Supreme Court have reduced the risk 
of double taxation in this situation. In Safe Deposit & Trust Co. v. Virginia, 
280 U. S. 83 (1929), Virginia sought to levy a property tax on the interest of 
beneficiaries of a trust who were Virginia citizens. The trust had been created 
by a Virginia citizen, but the trustee was a Maryland trust company, and the 
trust res was in its possession. Held, that the imposition of this tax was uncon- 
stitutional. See also Baldwin v. Missouri, 281 U. S. 586 (1930), (1930) 44 Harv. 
L. Rev. 132, (1930) 30 Cox. L. Rev. 1071; cf. Bullen v. Wisconsin, 240 U. S. 625 
(1916) ; Blodgett v. Silberman, 277 U. S. 1 (1928); Farmers Loan & Trust Co. v. 
Minnesota, 280 U. S. 204 (1930); Note (1930) 43 Harv. L. REv. 792. 

3 See Goopricn, Conriict oF Laws (1927) §$146, 159; Minor, CoNnrFLict 
or Laws (1901) $12. 

4 See Goopricu, Conriict oF Laws $143; 1 WuHarton, Conriict or Laws 
(3d ed. 1905) § 274. 
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trust, seems to have been resolved, insofar as the trust includes 
personalty, in favor of the domicil of the testator,’ subject, per- 
haps, to a qualification to be considered below.® Since such a 
trust derives its legal significance solely from the will,’ and since 
the validity of the will, it is well settled, is dependent upon the 
law of the domicil,* the result seems proper enough. Whether 
the reasons which lead to the reference of a will’s validity to the 
domiciliary law operate equally with respect to trusts inter vivos 
will be discussed at a later juncture.® Certainly there are prac- 
tical considerations which suggest a differentiation of testamentary 
and living trusts; yet the importance of distinguishing between 
them has not always been recognized by the courts. It is not 
uncommon to find decisions dealing with the former cited as au- 
thority for the latter. 

There remains another boundary to prick out, which affords 
more difficulties. Assuming a valid trust to have been created, we 
still face a number of questions which may arise with respect to 
its administration. The two are not necessarily governed by the 
same law, and the solution to the latter problem has not been 
worked out with the definiteness characterizing those just dis- 
cussed. The rule most generally accepted would seem to be that 
an inter vivos trust is “ administered according to the law of the 
state where the instrument creating the trust located the adminis- 
tration of the trust.” *° In the case of testamentary trusts this 





5 Whitney v. Dodge, 105 Cal. 192, 38 Pac. 636 (1894) ; Klumpert v. Vrieland, 
142 Iowa 434, 121 N. W. 34 (1909); Fellows v. Miner, 119 Mass. 541 (1876); 
Rosenbaum v. Garrett, 57 N. J. Eq. 186, 41 Atl. 252 (1898); Cross v. United 
States Trust Co., 131 N. Y. 330, 30 N. E. 125 (1892). 

6 See pp. 164-65, infra. 

7 See Chase v. Chase, 2 Allen 101, 104 (Mass. 1861). 

8 See Goopricu, ConFriict oF Laws § 161. 

® See pp. 188-89, infra. 

10 ConFiict oF Laws REsTATEMENT (Am. L. Inst. 1928) §318. The section 
seems to embody in substance the views expressed both by Professor Joseph H. 
Beale and by Professor W. W. Cook. See Beale, Equitable Interests in Foreign 
Property (1907) 20 Harv. L. Rev. 382, 395; Cook, Trusts of Personal Property 
and the Conflict of Laws (1919) 19 Cor. L. Rev. 486. See also Goopricn, Con- 
FLICT OF LAws § 152. It has been held, however, that the law governing the crea- 
tion of a testamentary trust must govern its administration. Swetland v. Swet- 
land, 149 Atl. 50 (N. J. Eq. 1930). Yet, as the court in the Swetland case 
concedes, such a rule can not be invoked in the case of charitable trust to be ad- 
ministered in a foreign jurisdiction. See Beale, loc. cit. supra. And in a private 





164 HARVARD LAW REVIEW 


jurisdiction will usually be that of the domicil of the testator.” 
The determination of what state is intended to be the “seat of 
the trust’? may sometimes present a difficult question of inter- 
pretation.*” 

One must ascertain which legal restrictions can be said to re- 
late to administration and which to validity. Clearly matters 
concerning the conduct of the trustee, his powers and duties with 
regard to the corpus of the trust, and his liability to account, may 
be relegated to administration. So, too, may the often litigated 
problem of division of extraordinary acquisitions between income 
and capital. Whether the beneficiary may alienate his interest 
is not, of course, a question of validity, since the existence of that 
interest presupposes a valid trust. Although the question is one 
which will arise, if at all, during the administration of the trust, 
authority seems divided on the propriety of applying the law gov- 
erning administration or that governing validity.** 

There exists another group of restrictions affecting trusts which 





trust where the settlor has indicated an intent that it should be administered in 
a certain jurisdiction, it seems both proper and convenient that the law of that 
jurisdiction should govern questions of administration. Greenough v. Osgood, 
235 Mass. 235, 126 N. E. 461 (1920); cf. Lozier v. Lozier, 99 Ohio St. 254, 124 
N. E. 167 (1919). When the place of administration has been fixed, a subsequent 
change of residence by the trustee does not alter the controlling law. Swetland v. 
Swetland, supra; cf. Farmers’ and Mechanics’ Sav. Bank v. Brewer, 27 Conn. 
600 (1858). 

11 Conriict oF Laws REsTaTEMENT (Am. L. Inst. 1928) § 319. 

12 Where the trustee selected is a bank engaged in the administration of 
trust estates, it may properly be presumed that its domicil will be the place of 
administration. 

13 Lozier v. Lozier, supra note 10, apparently adopts the rule that the law of 
the place of administration governs; but that jurisdiction, it should be noted, was 
also the place of creation. This decision met with qualified approval in Cook, 
supra note 10, and the law is so stated in ConFiict or Laws RESTATEMENT (Am. L. 
Inst. 1928) § 318, Comment b. In Rosenbaum v. Garrett, supra note 5, a ques- 
tion as to the right of a beneficiary to obtain the corpus of the trust was treated 
as a problem of construction of the testator’s will, to be governed in the absence of 
intent to the contrary by the law of his domicil. In Keeney v. Morse, 71 App. Div. 
104, 75 N. Y. Supp. 728 (1902), a creditor was denied the right to reach the 
beneficiary’s interest under a trust created by a Rhode Island will and alienable 
there. But it is not certain whether the court reached this result because New 
York was the seat of administration or because it was the forum. The view taken 
by the English courts.seems to be that the question depends on the nature of the 
interest which the beneficiary acquires and is therefore controlled by the law vest- 
ing in him that interest. In re Fitzgerald, [1904] 1 Ch. 573. 
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seem the peculiar concern of the jurisdiction of administration, 
yet which render illegal the trusts transgressing them. Suppose 
that a trust is created for the benefit of a charity, or establishes an 
alleged perpetuity, or provides for a protracted period of accumu- 
lation. When created and to be administered wholly within the 
confines of one jurisdiction, such a trust clearly fails if it violates 
in any of these respects the law of that jurisdiction. There can 
arise no question of the regularity of its administration; the trus- 
tee is not permitted to administer the trust at all. But let us 
change the hypothesis to provide for a possible conflict of laws, 
and, in order to avoid begging our principal question, let us sup- 
pose that the trust is created by will, for the validity of such a 
trust, it has already been observed, is determined by the law of 
the testator’s domicil. Suppose, then, that the trust in question 
does not violate the rule against perpetuities of the testator’s 
domicil, but its provisions call for its administration in a jurisdic- 
tion whose rule against perpetuities would be contravened. One 
would not hesitate to predict that the courts of that jurisdiction 
would forbid the administration of the trust there, for the vice 
aimed at by rules of this nature is the holding, not the giving, of 
property on uses or for periods of time deemed contrary to public 
policy.** ‘That holding takes place in the jurisdiction where the 
trust is to be administered, and consequently unless the testator’s 
intent could be effectuated by the administration of the trust else- 
where, it would seem proper not only for the court in the state of 
administration but also for that in the state of his domicil to re- 
fuse to give effect to the trust.*® 

Difficulties are encountered when the converse of this situation 
is presented. Suppose the trust violates the rule against perpetui- 
ties of the testator’s domicil, but does not violate that of the juris- 





14 See Beale, supra note 10, at 394; Goopricu, Conriict or Laws § 161; 
Minor, ConFiict or Laws § 144; 2 WHARTON, ConFLicT oF LAws § sorb. 

15 See Chamberlain v. Chamberlain, 43 N. Y. 424, 433 (1871). Where the 
case arises in the state of administration, and the bequest has not been attacked 
or has been held valid by the domicil, the courts of the former state may, of 
course, decline to apply their statutory provisions to it. See p. 166, infra, as to 
the New York rule to this effect. 

An incompetency of the legatee or donee to accept the trust, imposed by the 
law of his domicil, will be respected, but the trust is not rendered void thereby, 
and if the incapacity is removed the fund may be paid over. Fellows v. Miner, 
119 Mass. 541 (1876). 
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diction in which the trust is to be administered. The court of 
the domicil is referred by its conflict of laws rules to its own law 
of trusts to determine the validity of the trust, and is thereupon 
faced with the prospect of declaring it invalid although clearly 
its existence will not offend the policy of the domicil. Decidedly 
the greater number of courts in this situation have refused to 
upset the trusts.*° The way of escape usually followed has been 
to construe the statute of the domicil not to apply to trusts to be 
administered abroad.*’ Thus the rule as to choice of law remains 
nominally intact; in substance, of course, the question of the 
validity of the bequest is referred to the law of the place of ad- 
ministration.** 

In New York, at least, the courts have carried the process of 
statutory construction a step further and have held that the New 
York restrictions are not applicable even where the trust is to be 





16 Many cases to this effect are collected in the treatise citations in note 14, 
supra. Among the leading decisions are Fordyce v. Bridges, 2 Phill. 497 (1848) ; 
Vansant v. Roberts, 3 Md. 119 (1852) ; Chamberlain v. Chamberlain, 43 N. Y. 424 
(1871) ; Hope v. Brewer, 136 N. Y. 126, 32 N. E. 558 (1892). Contra: Bible Soc. v. 
Pendleton, 7 W. Va. 79 (1873); cf. Sorrey v. Bright, 1 Dev. & B. Eq. 113 (N. C. 


1835). 

17 See, e.g., Fordyce v. Bridges, 2 Phill. 497, 515 (1848); Vansant v. Roberts, 
3 Md. 119 (1852). In the Chamberlain and Hope cases, supra note 16, the 
opinions treat the matter as a question of choice of law and again as of statutory 
construction. But in Dammert v. Osborn, 140 N. Y. 30, 35 N. E. 407 (1893), 
the court seems to rest the matter squarely on the ground of statutory construc- 
tion, and in Cross v. United States Trust Co., supra note 5, the court expressly 
rejected the contention that the proper reference was to the place of administration. 

18 Although the result reached at the domicil is the same whether the theory 
is statutory construction or the application of the foreign law, nevertheless when 
such a trust is called in question in another forum — for example, at the situs of 
property included within the trust —there is in theory, at least, a possibility that 
this difference in formulation may alter the result. It has been said that when a 
court is referred by its rules of conflict of laws to the law of another state, the 
reference is to the rule of law of that state which is applicable to “a similar but 
purely domestic group of facts involving for the foreign court no foreign ele- 
ment.” See Cook, The Logical and Legal Bases of the Conflict of Laws (1924) 
33 Yate L. J. 457, 469. If that test be applied strictly to the present situation, 
a reference to the law of the domicil would result in finding the trust invalid even 
though the domicil has construed its statutory restrictions not to apply to trusts 
involving foreign elements. It is submitted, however, that most courts would at 
this point refuse to be logical. To apply the statute of the domicil as construed 
by its courts to the very facts before the forum would involve the latter in no 
reference ‘back to its own or a third law, and the perils which have led to a re- 
jection of the renvoi would in large measure be absent. 
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administered in that jurisdiction, provided that it has been val- 
idly created abroad.*® Thus the trust would be sustained in New 
York in both the situations presented above. 

So far our consideration has been confined to testamentary 
trusts. One might expect the same process to be followed with 
respect to trusts inter vivos, and in one New York case involving 
a suspension of absolute ownership for a period longer than per- 
mitted by the New York statute, the court applied the law of 
Pennsylvania, where the trust was to be administered.” Yet any 
distinction based on the nature of the prohibition relied on to 
invalidate the trust has been ignored in most cases of inter vivos 
trusts.** Instead, an inquiry is made as to the law governing the 


validity of the trusts generally. Perhaps the reason for this in- 
consistency lies in the fact that where a testamentary trust is in- 
volved, the question of the choice of the law to govern validity is 
well settled in favor of the testator’s domicil. Accordingly, if a 
trust violating that law is to be upheld, it must be by virtue of 
some other principle. This is found by an examination into the 
purpose of the domiciliary rule, which is then stated to apply only 


to trusts administered there. Where the trust is created inter 
vivos, the rule as to the choice of the law to govern validity is 
itself uncertain. The courts have taken advantage of this leeway, 
turning at times to the domicil, to the place of administration, or 
to the law intended by the parties to avoid running afoul of rules 
of this nature. 

If this explanation seems to credit the courts with an undue 
solicitude for the maintenance of these trusts, one can only proffer 





19 Cross v. United States Trust Co., supra note 5; Dammert v. Osborn, supra 
note 17. In the latter case, the court’s aid in obtaining the trust property had 
been solicited. The court held that, while it would not overthrow a trust already 
in existence, it could take affirmative action in aid of the trust only where the 
legislature, by an enabling act, made this possible. 

20 Robb v. Washington & Jefferson College, 185 N. Y. 485, 78 N. E. 359 
(1906). The court stated merely that our “laws do not control.” Jd. at 496, 
78 N. E. at 363. 

21 This is true of the following cases in which the ground of the alleged in- 
validity was either illegal accumulation or suspension of absolute ownership: 
Liberty Nat. Bank & Trust Co. v. New England Investors Shares, Inc., 25 F.(2d) 
493 (D. Mass. 1928) ; Townsend v. Allen, 59 Hun 622, 13 N. Y. Supp. 73 (18912) ; 
Curtis v. Curtis, 185 App. Div. 391, 173 N. Y. Supp. 103 (1918); Fowler’s 
Appeal, 125 Pa. 388, 17 Atl. 431 (1889). All of these cases are discussed later. 
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the decisions themselves in justification. These decisions seem to 
warrant the statement that if a trust inter vivos does not violate 
the rules of the law selected to govern its validity, it will not be 
subject to attack because it is contrary to the rule against per- 
petuities or accumulations of the jurisdiction in which it is to be 
administered. Conversely, if one may use logic in a corner of 
law not conspicuous for its employment, it would seem that the 
trust violating in this respect the law governing its validity will 
not be sustained on the ground that it does not so violate the 
law of its place of administration. But here one may hazard a 
prophecy that many courts, properly advised by counsel, would 
employ the testamentary trust technique outlined above to uphold 
the trust. Courts have been astute to sustain these trusts, and 
their attitude scarcely merits criticism. The interest of a state 
in the imposition of its own rules and limitations in this field is 
no longer very vital.” 


II 


Once having dismissed questions as to trusts of land and testa- 


mentary trusts of personalty, and set to one side problems relating 
exclusively to administration, we can properly proceed with an 
examination into our principal problem. On the threshold of the 
inquiry, one may well turn to the latest aid afforded the harassed 
American lawyer who endeavors to formulate the case law of 
more than one jurisdiction — the Conflict of Laws Restatement of 





22 It is difficult to repress indulgence in such dubious terms as “ interest of the 
state” or “ policy of the state” when defending rules as to choice of law. This 
may often spring from an emotional necessity to give the semblance of justification 
in policy to a rule whose only true explanation lies either in the domain of logic 
or in the demand for a definite rule, whatever its content. But there are some 
situations where the “ policy of the state” is referable to a belief which is shared 
by the public at large as well as by the judges of a jurisdiction and which is made 
articulate by a decision invoking it. Doubtless instances of this can be found most 
easily in the personal status cases: miscegenous marriage cases furnish a striking 
example. A century ago it may have been true that the regulation of trusts fell 
into a similar category. There survives certainly a realization that some limitations 
must be placed on accumulation and on the suspension of ownership, yet in this 
age of endowment campaigns and trust company advertising the spectre of the 
dead hand no longer troubles the judge or legislator. Whether the regulation of the 
forum or of some other jurisdiction is applied is matter of no great concern. This 
attitude appears as early as the case of Cross v. United States Trust Co., supra 
note 5. 
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the American Law Institute. Section 315 of the Tentative Draft, 
entitled ‘‘ Validity of Trust of Movables Created Inter Vivos,” 
states: 


“ The validity of a trust of movables created by settlement or other 
transaction inter vivos, is determined by the law of the state in which 
each item of the property is situated at the time of the creation of the 
trust.” 


The Comments to this section add: 


“ (a) A marriage settlement of personal property is governed by 
the law of the state in which the property is situated at the time the 
settlement is made. 

“(b) If the trust includes contract rights, the assignment of the 
rights is governed by the law that applies to the assignment of contracts. 

“(c) If a single transaction purports to create a trust in movables 
situated in several states, the validity of the conveyance of the property 
in each state is determined by the law of that state.” 


Some further gloss is needed than the Comments afford. When, 
for example, is “ the time of the creation of the trust” ? ** Again, 





28 Ts it the time when the trust instrument is signed and delivered by the 
settlor, or when it is signed and accepted by the trustee? Ordinarily, since a 
trust will be impressed on the settlor himself if the designated trustee refuses to 
accept, it would seem that the settlor’s act would be determinative. But suppose 
the situs of the trust res at that time was in a jurisdiction under whose law no 
such trust could be created, and yet at the time of the acceptance by the trustee 
(which would usually coincide with the delivery of the trust res to him) the 
situs was in a jurisdiction whose law would sustain the trust. Does an applica- 
tion of the law of the first jurisdiction conclude the matter? 

An analogous problem arises in the conflict of laws as to contracts. Suppose 
a situation where a contract would ordinarily be made by the mailing of an 
acceptance, and yet by the law of the place of mailing, the contract would not 
be valid. Does the fact that the law of the place of receipt considers the contract 
valid, enable that law to be applied? Under the lex loci contractus rule adopted 
by the Restatement, only the law of the place of mailing could be applied in this 
situation to determine the validity of the agreement. Conriict oF Laws RE- 
STATEMENT (Am. L. Inst. 1928) §§ 332-34, 353. 

Returning to the trust situation, it would seem that on a parity of reasoning, 
only the law of the first jurisdiction (i.e., where the trust res had its situs when 
the settlor acted) could be invoked. This somewhat mechanical disposition of the 
problem may be justified when applied to contracts; it is less easy to accept it in 
the case of trusts. But does not the root of the evil lie in the mechanical nature 
of the situs rule itself and not in this logical corollary? That this problem is not 
academic is disclosed by the case of Ross v. Ross, discussed p. 178, infra, where 
the facts are substantially similar to the hypothetical case given above. 





170 HARVARD LAW REVIEW 


the black letter refers to “ movables ”; special treatment is ac- 
corded contract rights. To which category are stocks and bonds 
— so often the subject matter of trusts—to be allocated? Sec- 
tion 47, Comment b, defines “‘ movables ” by elimination as all 
things not “land, things annexed to land, and all interests in 
land.” A document, as distinguished from the right embodied 
in it, is a chattel, under Section 51, Comment c; but Section 56 
provides that the right, by the law of its creation, may be so em- 
bodied in the document that the right itself becomes subject to 
the jurisdiction of the state having jurisdiction over the document. 
And the Comment thereto specifically includes bonds and nego- 
tiable instruments among the obligations so “ chattelized.” As to 
them, the following statement and comment seem to conclude the 
question: 


“ Section 379. The validity of a transfer of a mercantile instrument 
is governed by the law of the place where the instrument is at the time 
of the transfer. 


“ Comment: 


(a) Such a transfer is the same as the transfer of a chattel, the docu- 
ment being a chattel, and the title to the document and the contract 
embodied therein actually passing to the transferee.” 


Shares of stock present a more difficult problem. The cer- 
tificate itself is, of course, a chattel, but authority did not justify 
an unqualified assertion in the Restatement that the share could 
be treated as embodied in the certificate. Shares were, accord- 
ingly, said in Section 52 to be subject to the jurisdiction of the 
state of incorporation; but to the extent to which that state em- 
bodied them in the certificates, the state having jurisdiction over 
the latter was asserted to have exclusive jurisdiction over the 
former. A Comment adds that “at common law ”’ the state of 
incorporation will order the transfer of shares on the corporate 
books to the holder of legal title to the certificate. Since title to 
the latter is subject to the jurisdiction of the state in which it is 
physically present at the time of transfer, the problem of the va- 
lidity of a transfer in trust of a share of stock would seem refer- 
able to the law of that state. The convenience, more, the neces- 
sity, of this result to any practical working of the suggested rule 
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as to trusts is apparent, but whether its premise is trustworthy 
must be considered later.** In any event, the phrase “at com- 
mon law ” gives one pause. 

Informal contract rights are probably seldom assigned in trust, 
unless the execution of a trust agreement accompanied by the 
giving of a check to the trustee can be construed as such. Of 
course, if a certified check is given, the settlor is transferring a 
mercantile instrument, the obligation of the bank, and the situa- 
tion becomes that discussed above. The giving of an uncertified 
check does not in itself operate as an assignment,” but one might 
argue that it evinces an intention on the part of the settlor to 
dedicate his right against the bank pro tanto to the uses of the 
trust, and that consequently if he were to die or to stop payment 
on the check the trustee could still claim a property right in the 
drawee bank’s obligation equal to the amount for which the check 
was drawn.”° Unless this argument can be sustained, the creation 
of the trust would be delayed for want of a res until the drawee 
bank made payment, and since the place of payment is at its 
domicil, the law of that jurisdiction, according to Section 318, 
would govern the transaction. 

The foregoing investigation has been based on the principles 
developed by the Restatement with respect to the transfer of in- 
tangibles. Between those principles and recent decisions of the 
Supreme Court there is an apparent conflict. The Supreme Court 
has recently held that intangibles are subject to inheritance taxa- 
tion at the domicil of the owner, and it has refused to distinguish 
for this purpose between bonds and mercantile instruments gen- 
erally on the one hand, and informal contract rights on the other.” 





24 See pp. 180-81, infra. 

25 NEGOTIABLE INSTRUMENTS Law §189. Although the language of the Act 
is not explicit, it would seem that it was intended to deny to a check the effect 
of an assignment even as between the drawer and payee. See BRANNAN, NEGO- 
TIABLE INSTRUMENTS Law (Chafee’s ed. 1926) 912. 

26 Hewett v. Hurley, 88 Me. 431, 34 Atl. 274 (1896). But cf. Appeal of 
Waynesburg College, 111 Pa. 130, 3 Atl. 19 (1885). Where there is evidence, 
other than the mere giving of the check, of an intent to assign the deposit pro 
tanto, the assignment will be enforced in equity. Fourth Street Bank v. Yardley, 
165 U.S. 634 (1897). 

27 In Blodgett v. Silberman, 277 U. S. 1, 9 (1928), the Court stated that 
the doctrine mobilia sequuntur personam “in so far as it relates to intangible 
property including choses in action, without regard to whether they are evidenced 
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It has even gone so far as to hold that the former are not taxable 
upon the owner’s death in the state where the instruments em- 
bodying them are physically present.** Such obligations are said 
to have their “ situs ” at the owner’s domicil. On the basis of this 
some courts have reached the conclusion that their situs for pur- 
poses of transfer inter vivos must likewise be at the owner’s 
domicil.*° 

The source of the confusion lies in the use of the term situs. 
Now situs, with respect to an intangible, is solely a judicial con- 
cept, an elliptical phrasing of the decision that the intangible 
should be subject for the purpose in hand to the law of the juris- 
diction so designated.*® There is no reason why that situs must 
be the same for all purposes. Because the Supreme Court, for 
reasons which are doubtless good and sufficient, declines to stay 
the hand of the tax collector at the domicil of a decedent from tax- 
ing the stocks and bonds which the decedent had kept elsewhere, 
it does not follow that any transfers of these stocks or bonds 
which the owner might have made during his lifetime would have 
been equally subject to the law of his domicil.** The considera- 
tions justifying a tax on intangibles may be quite irrelevant to the 
proper determination of what law governs their transfer inter 
vivos. Except where an examination of the latter question has 
been deliberately entered into by a court as a step in the decision 
of a tax case,** taxation holdings should be employed with great 
circumspection outside their proper sphere. 





in writing or otherwise” is “so fixed in the common law of this country ... 
that it must be treated as settled.” 

28 Baldwin v. Missouri, 281 U. S. 586 (1930). See note 2, supra. 

29 See, e.g., Swetland v. Swetland, 149 Atl. 50, 53 (N. J. Eq. 1930). 

80 It has been suggested that “ situs” with respect to a share of stock means, 
in substance, “ jurisdiction in rem.” Note (1926) 39 Harv. L. Rev. 485. Insofar 
as it facilitates the conclusion that a share may have more than one situs, the 
suggestion is helpful, but it is submitted that the term “ jurisdiction in rem” 
with respect to an intangible is itself reducible upon analysis to the statement in 
the text above. 

81 The Supreme Court itself has usually limited its application of the doctrine 
of mobilia sequuntur personam to the case before it. See Taft, C. J., in Blodgett v. 
Silberman, 277 U. S. 1, 10 (1928). See also Safe Deposit & Trust Co. v. Virginia, 
280 U. S. 83, 93 (1929): “ The fiction of mobilia sequuntur personam ‘ was in- 
tended for convenience, and not to be controlling where justice does not de- 
mand it.’” 

82 As, e.g., in In re Cigala’s Trusts, 7 Ch. D. 351 (1878). 
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Although contractual elements may be found in a trust transac- 
tion, the propriety of the Restatement’s assimilation of the crea- 
tion of trusts to property transfers rather than to contracts seems 
indisputable, despite the frequency with which trust transactions 
are discussed in the decisions in terms of ordinary contracts. A 
trust is not to be confused with a contract for the benefit of a third 
party, and while there may be an agreement entered into between 
settlor and trustee, the validity of that agreement does not affect 
the vesting of property rights in the beneficiary.** 

This exegesis has been long but necessary to a proper compre- 
hension of the operation of the so-called situs rule suggested in 
the Restatement. This rule is consistently applied in all the Re- 
statement sections dealing with transfers of movables save with 
regard to those transfers effected by will,** upon intestacy,** or 
upon the event of marriage.*’ In these three situations only, the 
law of the domicil of the decedent or of the husband is said to 
provide the guiding rule. 

Underlying and productive of this symmetry of rule in the Re- 





83 Swetland v. Swetland, 149 Atl. 50 (N. J. Eq. 1930). The necessity for 
distinguishing between the validity of a contract to transfer movables and its 
effect as a transfer is forcefully put by an English commentator on the conflict of 
laws. “Two Englishmen may undoubtedly contract either in England or in 
Germany for the sale of movable property; and the contract may be perfectly 
good though the law of France regard it as insufficient. ... But such a contract 
will not pass the property in the movables with which it deals if the law of 
the country where the movables are requires delivery or some other formality as an 
essential part of the transfer.” Foore, PrivATE INTERNATIONAL Law (sth ed. 
1925) 284. But cf. 1 WHARTON, ConFLict oF Laws § 31ic. 

84 One may, perhaps, dispute the proposition that analytically the right of the 
beneficiary of a trust is a property right. But distinctions based on factors peculiar 
to a single system of law may be misleading in the conflict of laws. As Professor 
Beale has observed, “ The distinction between legal and equitable rights is merely 
a distinction of municipal law, though it is fundamental and widespread. Looked 
at from within, the equitable interest is sharply contrasted with the legal; but 
viewed from without, the legal owner and the beneficiary are both alike persons 
who have claims, large or small, upon the land. Whether they work out their 
right through the sheriff or the chancellor is, after all, a question of procedure.” 
Beale, supra note 10. 

85 ConFLict oF LAws RESTATEMENT (Am. L. Inst. 1928) § 328. 

86 Id. § 325. 

87 Id. § 310. This does not extend to marriage settlements, but only to such 
transfers as are effected by operation of law by reason of the marriage. Mar- 
riage settlements are stated to be subject to the law of the situs of each item of 
the property included. See p. 169, supra. 
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statement is the theory that only the law of the state in which a 
movable is situated has jurisdiction to create rights in it.** This 
theory has been subjected to vigorous assault in recent years.” 
There seems no necessity here to enlist in the ranks of its defend- 
ers or assailants. The existence of the exceptions enumerated 
above indicates that the theory has sufficient flexibility to enable 
one to evade its apparent restriction where common sense and 
convenience demand.*° It may be noted that the above exceptions 
have a common factor: the transfer is achieved by operation of 
law directly or through the action of the courts. In the case of 
the creation of a living trust, this factor is missing. Yet it does 
not seem that this element was either instrumental in the develop- 
ment of the exceptions ** or helpful in squaring them with the 
exigencies of the theory. 

We are faced then by no categorical imperative. We may ex- 
amine this solution to the problem first in the light of the deci- 
sions and, to the extent that they leave freedom for independent 
opinion, in the light of those considerations of practicality whose 
influence in the molding of case law is no longer obscure. But if 


we expect to find in the cases the clear-cut, if complex, process 





88 See Story, Conriict or Laws (8th ed. 1882) §18. The best expression of 
the theory is to be found in Beate, Conriict or Laws (1916) Pt. I, $153: “A 
right of property being a right in a thing, the sovereign who has control over the 
thing is obviously the sovereign who must, generally speaking, have jurisdiction 
over the right. So far as tangible property is concerned, whether land or a mov- 
able thing, this is quite clear: questions of the creation of rights in the thing, 
transfers of rights, and extinction of rights, are determined by the law of the 
place where the thing is at the time the right in question is created or dealt with. 
In the case of intangible property, other considerations control.” 

89 See Cook, supra note 18; Lorenzen, Territoriality, Public Policy and the 
Conflict of Laws (1924) 33 YALE L. J. 736; Donley, The Modern Influence in the 
Conflict of Laws (1930) 36 W. Va. L. Q. 217. For a defense of the theory, see 
De Sloovere, The Local Law Theory and its Implications in the Conflict of Laws 
(1928) 41 Harv. L. Rev. 421; Isaacs, Book Review (1924) 38 Harv. L. Rev. 125. 

40 Where the law of the domicil is applied to determine a transfer of title to 
personalty situated in another state, it is explained that the former law does 
not operate as law in the state of the situs but is merely a rule of decision 
adopted by the latter jurisdiction in effecting the transfer by its own law. See 
Goopricu, ConFriict oF Laws § 6. 

41 It is perhaps improper to speak of any “development of the exceptions” 
to the rule that the law of the situs determines the validity of transfers of mov- 
ables. They would seem instead to be surviving instances of a general rule that 
all transfers of movables are governed by the domiciliary law. See Srory, 
ConFiict or Laws § 377 et seq. 
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which the Restatement rule suggests, that expectation will be dis- 
appointed. Decisions frequently cited turn out only too often to 
be dicta, but even these may not be disregarded where square 
holdings are rarities. 


III 


In the United States, the New York courts, ‘perhaps in large 
part because of that state’s peculiar rules as to trusts, have been 
most prolific in pertinent decisions. The earliest of these, apart, 
of course, from the testamentary trust cases referred to above,* 
seems to have been Sullivan v. Babcock.** A New Jersey resident 
had granted real property, situated in New York and New Jersey, 
and personal property whose situs at the time of the grant is not 
stated, to trustees by a deed executed in New Jersey. Upon his 
death the New York public administrator sought to set aside the 
trust as to personal property then situated in New York, alleging 
that since the grantor retained possession and a power of revoca- 
tion, the deed was invalid. The court in a brief opinion held New 
Jersey law applicable, since that state was the place of execution 
of the deed and the settlor’s domicil. Story’s treatise was the only 
authority cited.** 

Townsend v. Allen * presents a somewhat similar state of facts. 
A trust was set up by a New Jersey resident with respect to per- 
sonal property already in the possession of New York residents 
who were designated as trustees. It was held that the New Jersey 
law relative to accumulations was applicable. Beyond a statement 
that the property’s “ legal status was at the domicile of its owner,” 
the opinion throws little light on the court’s reasoning. The place 
of execution was uncertain. Except perhaps for it and for the 
possible but uncertain intent of the settlor that New Jersey law 





42 Supra p. 164 et seq. 

43 63 How. Pr. 120 (N. Y. 1882). 

44 The citation given in the report is to Story, Conriict or Laws § 283. 
This seems an obvious miscitation, since that section deals with a question as to 
the law governing the balance of accounts between merchants residing in different 
countries. Section 383, however, contains the broad assertion that “the laws of 
the owner’s domicile should in all cases determine the validity of every transfer, 
alienation, or disposition made by the owner, whether it be inter vivos, or be 
post mortem.” . 

45 sq Hun 622, 13 N. Y. Supp. 73 (1891). 
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should govern, the only New Jersey factor was the settlor’s domi- 
cil. This decision was affirmed by the Court of Appeals without 
opinion.*° 

A later group of decisions commences with Curtis v. Curtis,*’ 
a settlement with a New York trustee by two settlors, contribut- 
ing equally. The settlors were domiciled in different states, one 
in New York and one in New Jersey. The opinion does not dis- 
close the situs of the trust res; possibly a cash payment was made. 
The question arose as to the construction of the instrument — 
more specifically, whether the life tenant was entitled to unex- 
pended income. If she were not, the trust would be in violation 
of New York law although not of New Jersey law. The court 
held that the instrument was to be construed according to the 
laws of New York, although intimating that had both settlors been 
domiciled in New Jersey its law would have been applied. The 
court eventually determined that the instrument did not deprive 
the beneficiary of the right to the unexpended income and that 
therefore the settlement was valid under either law. 

One can not dismiss the case as solely a problem of interpreta- 
tion. It seems probable that had there been an express direction 
for accumulation of unexpended income, the New York law would 
have been deemed applicable by the court. There is here, then, 
a recognition of the applicability of the law of the domicil subject 
to an exception where there are settlors having different domicils. 
In that situation the court will consider factors such as the place 
of administration of the trust. But if domicil be established as 
the decisive criterion, one wonders why the court did not split the 
trust into two portions, one governed by New York and the other 





46 126 N. Y. 646, 27 N. E. 853 (1891). 

47 185 App. Div. 391, 173 N. Y. Supp. 103 (1918) ; see (1919) 32 Harv. L. Rev. 
729, where the writer observes that the problem was one of administration, and 
since New York was clearly the place of administration, its law was applicable. 
But the court in no wise adverted to the nature of the restriction involved as a 
basis for its decision, nor have later decisions citing the case considered it as resting 
on this ground. See Liberty Nat. Bank & Trust Co. v. New England Investors 
Shares, Inc., 25 F.(2d) 493, 495 (D. Mass. 1928); Ross v. Ross, 137 Misc. 795, 
803, 243 N. Y. Supp. 418, 425 (1930). And see p. 167, supra. Such grounds of 
distinction do, of course, diminish the value of a decision as an authority, but 
the course of the law can not be predicted by considering merely the facts and 
result of a case without regard to the reasons for reaching that result which the 
court itself assigns. 
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by New Jersey law. Perhaps the dictum, after all, was no more 
than an obeisance to a rule for which the court entertained no 
real sympathy. 

In Maynard v. Farmers’ Loan and Trust Co.,** a trust was es- 
tablished by a Pennsylvania resident who apparently made pay- 
ment there by check to a New York trustee. The settlement, an 
arrangement entered into following a divorce action, gave the wife, 
who was both settlor and beneficiary, a power of appointment. 
The validity of the exercise of this power was the only question at 
issue in the case. The trust was good both by the law of Pennsyl- 
vania and that of New York, but the court indulged in a rather 
wanton dictum *° that the law of the settlor’s domicil was ap- 
plicable. 

The settlor of the trust attacked in Equitable Trust Co. v. 
Pratt *° was living in Mexico at the time of the execution of the 
trust instrument, which appointed a New York trust company as 
trustee of property apparently held in that jurisdiction. He did 
not observe the notarial formalities required by Mexican law. 
It was claimed that since the settlor’s domicil was Mexican, 
Mexican law was applicable. The court determined that the 
settlor’s domicil was not Mexican and thereupon considered the 
question of validity from the standpoint of New York law and 
found the trust valid. Curiously, the court disregarded the fact 
that the settlor’s domicil, if not in Mexico, was in Massachusetts, 
whose law would have sustained the trust without question. The 
court remarked that the settlor “ had in mind the New York law.” 
There is no recognition in the opinion that domicil is the govern- 
ing criterion other than may be implied from the rejection of the 
claim of Mexican domicil. Actually the decision constitutes an 
application, in accordance with the settlor’s intent, of the law of 
the place of administration of the trust and perhaps that of the 
situs of the trust res.” 





48 208 App. Div. 112, 203 N. Y. Supp. 83 (1924), aff'd without opinion, 238 
N. Y. 592, 144 N. E. 905 (1924), “on ground that power of appointment was 
validly executed.” 

#9 208 App. Div. at 116, 121, 203 N. Y. Supp. at 86, 89. 

50 117 Misc. 708, 193 N. Y. Supp. 152 (1922), aff'd on the opinion below, 206 
App. Div. 689, 199 N. Y. Supp. 921 (1923). 

51 The problem raised by the terms of the trust as distinguished from the 
formality of its execution arose from the fact that it was alleged to restrain the 
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Only last spring appeared the interesting case of Ross v. Ross.®? 
A husband domiciled in Quebec entered into a marriage settlement 
with his wife, settling a substantial sum upon her but providing 
for separate estates for the spouses and stipulating that Quebec 
law should govern their respective property rights. Later the hus- 
band inherited a large fortune and thereupon proceeded to enter 
into negotiations with a New York trust company for the creation 
of a million-dollar trust for his wife. The trust agreement was 
prepared by counsel for the company and sent to Montreal for 
signature by the husband and wife. It was returned to New York 
for execution by the trust company, and at the same time certain 
securities (including Canadian government bonds) were delivered 
to the latter. These, with some securities already held by it, con- 
stituted the trust res. The suit was brought several years later 
by the husband’s trustee in bankruptcy to set aside the trust on 
the ground that it violated the Quebec law whereunder spouses 
who had agreed to maintain separate estates were prohibited from 
conveying property to each other. 

The decision was in favor of the plaintiff— one of the few 
holdings adverse to a trust in this corner of the conflict of laws. 
The court relied greatly upon the terms of the marriage settle- 
ment incorporating Quebec law. With the propriety of the de- 
cision on this point we are not directly concerned. The court, 
however, further argued that the law of the domicil of the settlor 
governed the validity of trusts of personal property, and that the 
place of execution was Montreal and not New York where the 
trustee accepted the trust. The coincidence of these factors in 
Quebec renders uncertain the effect of the isolation of either one, 
but certainly the emphasis was placed on the factor of domicil. 
No examination was made as to the situs of the securities consti- 
tuting the trust res. 





alienation of the property for more than two lives in being. On the authority of 
Cross v. United States Trust Co., supra note 5, it would seem that if the trust were 
validly created, the fact that it was to be administered in New York would not 
subject it to this New York restriction. But once the court determined that Mexican 
law did not govern the formalities of execution, there was no further discussion of 
this remaining conflict of laws problem. 

Incidentally, the distinction between essential and formal validity which is 
found in the conflict of laws as to contracts does not seem to have been drawn in 
the trust cases. See, in addition to the above case, Van Grutten v. Digby, 31 Beav. 
561 (1862), discussed infra p.183. 52 137 Misc. 795, 243 N. Y. Supp. 418 (1930). 
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In the light of these decisions, the preponderance of New York 
authority can be said to be in favor of the rule of domicil, but 
their examination reveals how unsubstantial this authority is and 
leaves room for the suspicion that in some instances the New York 
courts may have been moved by other factors than the one to 
which they have given explicit recognition.” 

Decisions in the United States outside the state of New York 
are scattered. An early Louisiana case, Heirs of Huilin v. Fauré,™ 
is interesting in that it presents the problem from the point of view 
of the civilian. A Louisiana domiciliary established a trust by 
cash payment to a New York trustee in accordance with an in- 
strument executed there. It was assailed on the ground that the 
amount exceeded the disposable portion of the settlor’s estate. 
The court held the trust subject to New York law,” intimating, 
however, that had the plaintiff’s contention been established, the 
beneficiary of the trust might have been obliged to collate with her 
sisters. But does such an obligation go to the validity of the 
trust? If the trust interest were the cestui’s sole property, would 
the sisters’ rights against it rise superior to a provision restraining 
its alienation? Some English decisions point to an answer in the 
negative.” In any event, it is interesting to note that the mere 





58 It must be conceded that New York courts have not hesitated to rely on 
testamentary trust cases to sustain applications of the domiciliary law. A dictum 
of O’Brien, J., in the Cross case, which involved a testamentary trust, has doubt- 
less been influential. ‘It is a general and universal rule that personal property has 
no locality. It is subject to the law of the owner’s domicile as well in respect to a 
disposition of it by act inter vivos, as to its transmission by last will and testament, 
and by succession upon the owner dying intestate.” Cross v. United States Trust 
Co., 131 N. Y. at 339-40, 30 N. E. at 127. Reliance is also placed upon the case 
of Robb v. Washington & Jefferson College, supra note 20. But that decision, 
holding that the law of the place of administration is to be applied instead of the 
law of the settlor’s domicil to determine the legality of a suspension of absolute 
ownership, is at most only inferential authority for the proposition that the validity 
of a trust in all other particulars is to be governed by the law of the domicil. 
There is not even a dictum to this effect in the opinion. 

54 5 La. Ann. 622 (1860). 

55 The opinion, which is very brief, is not explicit on this point, but the head- 
note contains the following: “ Held: That such a contract was not in violation of 
the laws of Louisiana, since it was made and executed in another State, bearing 
upon a fund in that State, and admitted to be according to the laws of that 
State.” 

56 See In re Hernando, 27 Ch. D. 284 (1884) ; Im re Mégret, [1901] 1 Ch. 547; 
In re Bankes, [1902] 2 Ch. 333. In these cases, however, the trust is being passed 
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use abroad of the trust device by a Louisiana domiciliary was not 
considered improper by the Louisiana court. 

A Pennsylvania decision, Fowler’s Appeal,’ holds that the fact 
that the trustee was a Pennsylvania corporation did not subject 
to Pennsylvania law a trust executed in Illinois by an Illinois citi- 
zen. The court mentioned that the trust res was comprised of 
bonds of foreign corporations but did not inquire as to their situs 
at the time of execution of the trust agreement. In Mercer v. 
Buchanan,” a case arising in a federal court in Pennsylvania, the 
point at issue was the division of a stock dividend between income 
and capital, a question, if not settled by interpretation, clearly 
subject to the law governing the trust’s administration. The court 
did not thus narrow the issue, but held the trust subject to the 
law of New York, where the settlor had been domiciled, the in- 
strument executed, and the securities comprising it delivered to 
the trustees who were Pennsylvania citizens. It intimated, how- 
ever, that a stipulation as to the place of performance of the trust 
would have been respected. 

The issue was more sharply defined in a recent Delaware case, 
Bouree v. Trust Francais.’ In order to deal in shares of a Dela- 
ware corporation in the Paris market, a trust was formed of sub- 
stantially all the stock of this company, the trustee being a French 
corporation and the settlors French nationals. An injunction was 
sought against the voting of the shares by the trustee, in part upon 
the ground that the trust, being governed by French law, was 
void and ultra vires the trustee. The court established its juris- 
diction to inquire into the validity of the trustee’s title by virtue 
of a Delaware statute © enabling actions determining ownership 





upon by a forum by the local law of which the trust is valid. But in Jn re 
Fitzgerald, [1904] 1 Ch. 573, a restraint on anticipation imposed on the English 
beneficiary of a Scotch trust was respected by the English court even though such 
a restraint would have been illegal in England and though the trust was being 
administered in that country. For the attitude of French courts see Bates, Common 
Law Express Trusts in French Law (1930) 40 YALE L. J. 34. 

57 125 Pa. 388, 17 Atl. 431 (1889). 

58 132 Fed. sor (C. C. W. D. Pa. 1904). Although, as will be seen, the court 
was not confronted with a question of the validity of a trust, the decision has been 
cited for that proposition in at least one case. See Swetland v. Swetland, 149 Atl. 
50, 52 (N. J. Eq. 1930). 

59 14 Del. Ch. 332, 127 Atl. 56 (1924). 

60 “ For all purposes of title, action, attachment, garnishment and jurisdiction 
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of Delaware corporate shares to be brought in its courts. The 
court then adopted the situs rule and sustained the trust. Its as- 
sertion of jurisdiction qualifies the assumption mentioned above 
that where the situs rule is applied to shares of stock the situs of 
the certificate will control. Where the trust is attacked at the 
domicil of a corporation whose stock forms a substantial portion 
of the trust res, the forum may be only too likely to consider its 
own jurisdiction the controlling situs. 

A recent decision which emphasizes the practical importance 
of our problem is Liberty Nat. Bank & Trust Co. v. New England 
Investors Shares, Inc.** An investment trust was organized by 
a Massachusetts corporation under an agreement appointing a 
New York bank as trustee and expressly stating that Massachu- 
setts law was to govern its provisions. The trust was alleged to 
violate the New York rule limiting the suspension of absolute 
ownership. The court held alternatively that Massachusetts law 
was applicable, but that even if New York law were deemed con- 
trolling, this trust did not violate it. In reaching the former con- 
clusion, the court relied on the fact that the settlor’s domicil was 
in Massachusetts, and also recognized the efficacy of the expressed 
intention that the law of that state should govern.** No deter- 
mination was made as to the situs of the trust res, 132 shares in 
various corporations. 

Before turning to the English decisions, mention should be 
made of a dictum in a New Jersey case decided within the past 
year wherein the court gave recognition to the rule of domicil.® 





of all courts held in this State, but not for the purpose of taxation, the situs of the 
ownership of the capital stock of all corporations existing under the laws of this 
State, whether organized under this Chapter or otherwise, shall be regarded as in 
this State.” Derr. Rev. Cope (1915) c. 65, § 72. 

61 25 F.(2d) 493 (D. Mass. 1928). 

62 The court did not recognize the problem as one peculiarly pertaining to the 
law governing administration. If it were to have done so, it would seem that it 
should have held the New York law applicable, for New York was patently the 
place of administration. Yet in such a situation the New York courts have them- 
selves declared a testamentary trust valid. Cross v. United States Trust Co., supra 
note 5. 

63 See Swetland v. Swetland, 149 Atl. 50 (N. J. Eq. 1930). The case arose on 
a question of the jurisdiction of the New Jersey court to compel a non-resident 
trustee to account. The trust agreement was executed in New York by a New 
Jersey resident conveying personal property to a New Jersey trustee for the benefit 
of New Jersey residents. The defendant, one of the trustees, had moved to Con- 
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IV 


Any use of the English authorities must be preceded by a cau- 
tion. The decisions in which the English courts have considered 
conflict of laws problems in relation to trusts of personalty inter 
vivos seem confined to trusts embodied in marriage settlements. 
The employment of the trust device has been treated as merely 
incidental to the transfer of property upon marriage. As noted 
above, a single law, usually the law of the husband’s domicil, is 
held to govern the transfer of the spouses’ property, at least inso- 
far as it is effected by operation of law by virtue of the very fact 
of marriage.** Where the spouses convey their property by pre- 
nuptial settlements and contract as to property to be acquired in 
the future, the analogy to the universal assignment which called 
for the adoption of a single governing law may be lacking. Cer- 
tainly there is no necessity that all the spouses’ present and future 
property be included in such settlements. Nevertheless, one finds 
the general rule to be that these settlements are referred to the 
law of the husband’s, or the “ matrimonial,” domicil.*° Yet the 


English cases which concern trusts in settlements of this nature 
reveal that domicil is none the less not the governing criterion. 





necticut, taking with him some of the trust property, and it was urged on his 
behalf that thereupon the seat of the trust was changed. Of course, all that was 
necessary for the decision of the case was a holding that the place of administration 
of the trust at its creation was New Jersey (an obvious proposition on the facts), 
and that the court’s jurisdiction was not ousted by the trustee’s change of resi- 
dence, a well settled rule. Nevertheless the court invoked the maxim mobilia 
sequuntur personam and asserted that trusts inter vivos must be treated similarly 
to testamentary trusts. It quite properly repudiated the suggestion, made on 
behalf of the defendant, that the law of New York, as the place of executing the 
agreement, should control the trust. 

64 Conriict oF Laws RESTATEMENT (Am. L. Inst. 1928) § 310. This section 
refuses to adopt the suggestion, found in some cases, that where the spouses intend 
to reside in a jurisdiction other than that of the husband’s domicil, the former law 
should govern. See Goopricu, Conriict or Laws § 119. 

85 See Dicey, Conrrict or Laws (4th ed. 1927) 713; WESTLAKE, PRIVATE 
INTERNATIONAL LAw (7th ed. 1925) § 39. The weight of American authority seems 
to favor this position. But see Goopricn, Conriict oF Laws § 121. A collection 
of cases will be found in (1903) 57 L. R. A. 368. There seems to have been a 
failure to discriminate between the effect of the settlement as a conveyance and as 
a contract. Insofar as it operates as a conveyance it is said by the Restatement 
to be subject to the law of the situs of each item of the property conveyed. See 
note 64, supra. 
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The question remains, however, how far these English decisions 
may be deemed applicable to trust settlements which are not mar- 
riage settlements, and to its answer neither the decisions nor the 
treatise writers give substantial assistance. 
The leading case is Van Grutten v. Digby." An Englishwoman, 
domiciled in France, became affianced to a Frenchman. She was 
entitled to an interest under an English legacy, and this she con- 
veyed to English trustees by an instrument prepared in English 
form and executed by her in France in a manner satisfying the 
requirements of the English, but not the French, law. Her hus- 
band brought suit to have the trust declared invalid and his rights 
as husband under the French law established. The trust was 
sustained by the court, which held that English law was applicable. 
This decision has been cited as lending aid inferentially to the 
situs rule. Clearly the location of the property in England was 





66 A recent article throws some light on this question. See Creighton, Interstate 
and International Living Trusts — Some Legal Points Involved (1930) 50 Trust 
ComPaANiEs 741, in which the following statement appears: “The English rule, 
universally recognized by the lawyers of that country, is that the law of the situs 
of the trust res, where execution of the instruments and transfer of the property 
occur in that jurisdiction, shall govern. In other words, I understand that the 
English courts will uphold as an English settlement a trust made in England cover- 
ing property located there, the transfer taking place in England, without reference 
to the laws of the domicile or the nationality of the settlor or any other laws of 
any other country.” So far as it goes, this statement is to be accorded no little 
weight, but it leaves room for doubt whether the reason for the opinion reached in 
the given case was that England was the situs of the property or that the execution 
of a trust instrument in England with reference to English property indicates an 
intention that English law should govern which is not rebutted by the fact of 
domicil elsewhere. 

Suppose the following situation: A transfer in trust of personal property 
situated in England is made there by a Massachusetts domiciliary to the agent 
of a Massachusetts trust company with a view to the removal of the property to 
Massachusetts. In the trust instrument, it is stated that the parties intend Massa- 
chusetts law to govern. Is it not likely that these factors would outweigh the 
English situs of the transaction and the res? To make a still stronger case, sup- 
pose the parties to have been English and the situs Massachusetts. 

87 31 Beav. 561 (1862). 

68 See Beale, supra note 10, at 394. Arguments of counsel based on the 
situs of the trust res appear infrequently in the decisions. In Jn re Cigala’s Trusts, 
7 Ch. D. 351 (1878), Italian beneficiaries of a settlement created by an English- 
woman upon her marriage to an Italian sought to escape English death duties, 
relying in part on the ground that the trust had been composed of shares in the 
Bank of France and French government rentes. The court (Jessel, M. R.) held 
that the settlement was an English trust, governed by English law, and therefore 
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an important factor in the court’s decision, but the fact that the 
parties were found to have contracted (so far as this may be pos- 
sible) to apply English law, that this was typically an English 
settlement, and that the trustees were English, must be kept in 
mind.®° 

In the years following this decision, settlements of personalty 
in trust have been called in question in the following situations. 
An Englishwoman married a Turk who agreed to take up his 
domicil in England. The wife’s pre-nuptial settlement was held 
subject to English law.” An Englishwoman married a Spaniard 
and accompanied him to his domicil in Spain. Her pre-nuptial 
settlement, dealing with English property, was declared subject 
to English law.”* An Irishwoman married an Austrian and took 
up a domicil in Austria. Again English law was applied to her 
settlement.” A second case arose where an Englishwoman mar- 





subject to English taxation. With respect to the situs of the res, it was conceded 
that it was “in one sense foreign,” but the Master of the Rolls added, “ both 
kinds of property are undoubtedly moveable property, and undoubtedly subject 
to the general rule that the right to dispose of the property follows the person 
of the owner... .” Ibid. 

69 The significant portions of the opinion follow: 

“JT [Romilly, M. R.] hold it to be the law of this country, that if a foreigner 
and an Englishwoman make an express contract previous to marriage, and if on 
the faith of that contract the marriage afterwards takes place, and if the contract 
relates to the regulation of property within the jurisdiction and subject to the 
laws of this country, then in that case this Court will administer the law on the 
subject, as if the whole matter were to be regulated by English law. 

“T am of opinion that the provisions of the settlement itself and the evidence 
I have referred to establish, that the contract was, that this property should not 
be subject to French law, but that it should be subject to English law and gov- 
erned accordingly; and I am at a loss to understand how, after this contract had 
been made, and this property, situate in England, subject to an English settlement, 
had been placed for the purpose of that settlement in the hands of. English 
trustees, the Plaintiff can now come and say, that this document has no validity 
in France, and that therefore he is not bound by it in England.” 31 Beav. 561, 
567, 571-72. 

70 Colliss v. Hector, L. R. 19 Eq. 334 (1875). The husband had divorced his 
wife in Turkey, and it had been claimed that under Turkish law the effect of the 
divorce was to annul the settlement. 

71 In re Hernando, 27 Ch. D. 284 (1884). The wife. had executed a power of 
appointment, given by the trust, in favor of her husband. By the law of Spain 
two-thirds of a wife’s property passed to her parents upon her death notwith- 
standing a different disposition by will. 

72 Viditz v. O’Hagan, [1899] 2 Ch. 569. Here the question arose whether the 
wife, who had been an infant at the time of executing her pre-nuptial settlement, 
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ried a Frenchman, having settled English property with English 
trustees, and Van Grutten v. Digby was followed.” Another case 
presents an Englishwoman and an Italian in the same rdles, and 
the same result appears.* A Scotchwoman married an English- 
man, having previously executed a settlement of Scotch property 
in the Scotch form. Scotch law was held applicable to it.” The 
same situation was presented in a later case, and the same result 
was reached.”® The converse situation appeared in a case where 
the wife’s domicil was English and the husband’s Scotch. The 
English law was applied to the former’s settlement.” 

On the basis of these bald statements, it would seem that one 
might venture the generalization that the wife’s domiciliary law 
will govern her marriage settlement. But that is not in accord 
with Van Grutten v. Digby, nor does it represent the rule which 
these decisions have come to formulate. There has been an ex- 
amination in these cases of the circumstances surrounding the 
transaction. Domicil is an important factor. So, too, is the situa- 
tion of the property. But the court will also consider the form of 
the instrument, the place of execution, the domicil of the trustees, 
the place of the trust’s administration, and, last but not least, 
statements of the law intended by the parties to govern. The 









could repudiate it some years after attaining majority. The court held that the 
settlement was valid and governed by English law and that she was bound 
thereby. On appeal, it was held that by her marriage the wife’s capacity became 
subject to Austrian law and that she lost thereby the power to ratify the agree- 
ment. Viditz v. O’Hagan, [1900] 2 Ch. 87. The lower court’s decision that the 
settlement was governed by English law was not questioned. 

73 In re Mégret, [1901] 1 Ch. 547. The wife’s exercise of a power of appoint- 
ment under the settlement, which was said to be governed by English law, was 
held not subject to limitations imposed by French law on testamentary dis- 
position. 

74 In re Bankes, [1902] 2 Ch. 333. A direct attack was here made on the 
settlement as a violation of the Italian legal order of succession. 

75 In re Fitzgerald, [1904] 1 Ch. 573. See the discussion of this case, supra 
note 56. One judge rested his decision chiefly upon the fact that the trust res 
was composed largely of heritable bonds which, by Scotch law, are deemed 
immovables. 

76 In re Hewitt’s Settlement, [1915] 1 Ch. 228. The point at issue was 
whether the English Public Trustee could accept the trusteeship, his power so 
to act being confined to English settlements. It was held that he could not. 

77 In re Mackenzie, [1911] 1 Ch. 578. The husband and child claimed an 
interest, conferred by Scotch law, in property included in the settlement which 
the wife had disposed of by will. The claim was rejected. 
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purpose behind this process is to ascertain. the law which the 
parties intended to be applicable. Subject perhaps to some limita- 
tion,”* the court will effectuate this intent. That intent has become 
the criterion for the English courts in the choice of law govern- 
ing marriage settlements seems firmly established and is recog- 
nized as such by the leading commentators.” 

It must be remarked that the English courts have employed 
contract terminology in discussing these settlements. This is 
defensible in certain cases, as where the settlement relates to 
after-acquired property, but the courts do not seem disposed to 
discriminate. Nor do they seem to discriminate as to the nature 
of the question presented. Once the settlement is found, for ex- 
ample, to be an “ English settlement,” then English law is applied 
to all problems concerning it. For this reason, it has not been 
deemed necessary to cull from the enumeration above those opin- 
ions which do not present questions of validity and which for our 
purposes must be considered dicta. 


V 


The foregoing cases have been isolated from the body of con- 
flict of laws authorities dealing with transfers of movables be- 
cause their facts presented precisely that sort of transfer in which 
we are interested, but the courts deciding them did not remark 
in the trust transaction any qualities singling it out for special 





78 No case of this sort seems to have arisen in England where the parties 
have expressed an intention that some law otherwise unconnected with the 
transaction should govern. Dicey suggests that such expression of intent would 
be disregarded. Dicey, Conriicr oF Laws 628 n.(v). In some Louisiana mar- 
riage contract cases, declarations that the spouses’ property rights should be gov- 
erned by the law of jurisdictions in which they were not domiciled have been dis- 
regarded. Bourcier v. Lanusse, 3 Mart. 581 (La. 1815); Morales v. Marigny, 14 
La. Ann. 855 (1859). Louisiana seems to have been the place both of the domicil 
of the spouses and of the execution of the contracts. 

79 Dicey states, “The marriage contract or settlement will be construed with 
reference to the proper law of the contract, i.e. in the absence of reason to the 
contrary with reference to the law of the matrimonial domicil.” Dicey, CoNnFLicT 
or Laws 713. The “proper law of the contract ” is “the law, or laws, by which 
the parties to a contract intended, or may fairly be presumed to have intended, 
the contract to be governed.” Jd. at 591. See WESTLAKE, PRIVATE INTERNATIONAL 
Law §39; Foote, Private INTERNATIONAL JURISPRUDENCE (4th ed. 1914) 317: 
The latter author remarks, “The true test in all such cases appears to be one of 
intention.” 
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treatment. There is expressed or implicit in the opinions the 
idea that the decision is merely a subsumption of the particular 
transaction under a general rule governing all dealings in mov- 
ables. This process becomes most apparent in those decisions 
expressing the rule of domicil, but it appears again in the Restate- 
ment’s application of the situs rule to the trust situation. 

This process is a familiar one and in itself has the advantage 
of doctrinal simplicity. But this simplicity may be purchased 
at too dear a cost. If a type of transaction possesses features 
which render awkward the application to it of the general rule, 
uniformity of rule produces in fact a diversity in result.*° This 
difficulty has already brought about exceptions recognized by 
courts adhering generally to either of the above doctrines. Thus 
to the situs rule there are the exceptions previously pointed out 
in the instances of intestacy, testate succession, and marriage," 
while the doctrine of domicil has bowed in most jurisdictions to 
that of situs in the case of sales and incumbrances.* Neither 
rule is so well established in authority that it compels adherence 
as a principle of general applicability or prevents the adoption of 
a third view with respect to a distinctive type of transaction. 
The doctrine of domicil found its expression in the medieval con- 
ception mobilia sequuntur personam, but one of its most ardent 
advocates suggests that its origin is to be explained by “its 
simplicity, its convenience, and its enlarged policy.” ** If that 
be true, then it should not outlive its justification. Its application 
to succession cases was justified by the practical necessity that a 





80 Professor Llewellyn’s observations as to the difficulties produced by the 
disposition of sales cases by the use of the broad concept “title” are pertinent 
here. See his CASES AND MATERIALS ON SALES (1930) 568. 

81 See p. 173, supra. 

82 Cammell v. Sewell, 5 H. & N. 728 (1860) ; Green v. Van Buskirk, 5 Wall. 
307 (U. S. 1866) ; Goetschius v. Brightman, 245 N. Y. 186, 156 N. E. 660 (1927); 
see GoopricH, Conriict or Laws §§ 148-51; 1 WuHarTON, Conriict or Laws 
§ 3114. 

83 See Story, ConFiict or Laws § 379. It is noteworthy that M. M. Bigelow, 
editor of the eighth and latest edition of Story, counsels against the indiscriminate 
employment of the rule of domicil. “The exceptions to the maxim mobilia se- 
quuntur personam have become so numerous that it cannot be safely invoked for 
the decision of any but the simplest cases at the present day; if indeed a case can 
ever be safely decided upon a maxim. The exceptions would probably be less 
frequent if the maxim were lex situs mobilia regit. But no maxim is needed; any 
would be apt to mislead.” § 383n.(a). 
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single rule govern the distribution of an estate, and the appro- 
priateness of the domiciliary law as the source of that rule. Yet 
it was found inappropriate to an equal degree when applied to 
sales transactions, and thus came about the application of the 
situs rule to them. The consonance of the latter doctrine with 
the territorial theory has induced its adherents to generalize its 
application to all dealings inter vivos with movables, but there 
remains in the decisions of jurisdictions applying the law of the 
situs in such cases frequent reference to the rule of domicil as 
that generally applicable. Occasionally one finds both rules in- 
voked in a single opinion.** 

Yet for the purposes of the conflict of laws one can not com- 
fortably identify the typical inter vivos trust transaction either 
with the transmission of an estate upon death or marriage or with 
the sale or incumbrance of chattels. Technically, of course, the 
resemblance to the latter is close, but the position and attitude of 
a settlor is so far removed from that of one selling goods com- 
mercially that any similarity in the legal machinery they employ 
is only misleading. The settlor is dealing, usually, with a hetero- 
geneous group of securities; he is setting up a fund whose ad- 
ministration, fixed more or less definitely at a certain place, will 
extend over a period of years. As the discussion above of the 
Restatement rule indicates, the ascertainment of situs may in- 
volve a complex and difficult inquiry, resulting possibly in vary- 
ing situs for the several items of the trust res. The consequences 
of a declaration of illegality may frustrate beyond repair the in- 
tentions of a lifetime. Admitting that on occasion there may be 
outright conveyances of entire estates or businesses, yet it is un- 
deniable that the vast majority of sales and incumbrances of 
movables are dealings with single items or lots of goods whose 
situs, because of their tangible nature, is easily ascertainable. 
The application to such transactions of a rule of thumb will not 
be likely to work severe hardship even in those instances where 
a more discriminating doctrine might have produced a different 
result. 

Like the succession situation, the trust transaction usually in- 
volves a dealing with an aggregate, the situs of whose items may 
be varied. That factor has no doubt been influential in the adop- 

84 F.g., in Edgerly v. Bush, 81 N. Y. 199 (1880). 
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tion of the rule of the domicil, which eliminated the possibility 
of applying the law of more than one jurisdiction. With respect 
to testamentary trusts, even if there were not the necessity of sus- 
taining the trust by the law validating the will, this resemblance 
might well be persuasive. But the significant fact with respect 
to the living trust is that it is a dealing inter vivos. There is a 
reluctance, made manifest in the sales cases, to binding a man 
to the limitations of his personal law. Property ownership is no 
longer closely associated with residence, and it seems incongruous 
to limit one whose holdings are widespread to the law of his 
domicil in his dealings with them. Further, such a limitation 
would affect not only prospective settlors but also trustees. The 
trustee would be denied the right to act in that capacity in its 
own state merely because it could not so act in the settlor’s 
home state. Mutually advantageous business would be impeded. 

Granting that neither the sales nor the succession analogy is 
appealing, are there alternatives more attractive? Several pos- 
sibilities may be canvassed. First, there is the domicil of the 
beneficiary. This has found no favor with the courts, nor does 
it merit any. The obvious objection that there may be several 
beneficiaries is alone enough to render it unacceptable as a de- 
terminative in the choice of law.** 

Second, one may consider the place of execution of the trust 
instrument, on the analogy to the rule adopted in many jurisdic- 
tions with respect to contracts. This has been dismissed in some 
of the cases discussed above; for example, in Van Grutten v. 
Digby,®* and in Equitable Trust Co. v. Pratt.*" It has, however, 
been included in the enumeration of determinative factors in 
others, such as Mercer v. Buchanan, and Ross v. Ross,* and it 
is applied by the Restatement when the res is a contract right.” 





85 The domicil of the beneficiary may throw light on the intention of the 
settlor with respect to the location of the trust’s administration. Again, it may 
aid a court in determining to which law he intended to submit the validity of 
the trust. 

86 Supra note 67. 88 Supra note 58. 

87 Supra note 50. 89 Supra note 52. 

90 See p. 169, supra. And see Beale, supra note 10, at 394, n.3. In 1 WHARTON, 
Conrtict oF Laws § 311¢, n.1, the case of Townsend v. Allen, supra note 45, is 
rested on this ground. This seems indefensible, since it does not appear definitely 
from the statement of that case where the trust instrument was executed. 
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Even disregarding the fact that the contract element in the crea- 
tion of a trust is distinctly subordinate, one still would hesitate 
before advocating such a test. It is too little related to the sub- 
stance of the transaction. A document may be executed any- 
where; the place of execution may be wholly fortuitous or, worse 
still, carefully selected to take advantage of a rule of law in a juris- 
diction whose sole connection with the transaction would be the 
fact of signing there. This consideration has no doubt rendered 
many courts chary of applying the law of the place of making to 
determine the validity of contracts; it should operate much more 
strongly in the case of conveyances of property on trusts which 
are frequently of long duration. 

A much more persuasive suggestion is to test the validity of a 
trust by the law of the place of its administration. This has been 
expressly rejected, however, in Fowler’s Appeal,* and inferen- 
tially in other decisions. On the other hand, it has been among 
- the factors present in Van Grutten v. Digby,** Curtis v. Curtis,** 
and Equitable Trust Co. v. Pratt.°* Here a preliminary objection 
might be based on the difficulty of determining the place of ad- 


ministration.*» This objection loses most of its force in the light 
of the present-day practice of resorting to a bank as trustee, for, 
except in rare instances, the seat of administration would be at its 
offices. Certainly there is a substantial connection between this 
law and the subject matter of the transaction. Indeed this law 
may be invoked as the law governing administration on the very 
same problems which are met with first as questions of validity.” 





91 Supra note 57. 93 Supra note 47. 

92 Supra note 67. 94 Supra note 50. 

85 Another objection, theoretical in nature, may be raised. How can one 
determine the validity of a trust by the law of the place of its administration when 
the very question at issue is whether there is a trust to be administered? This 
accusation of petitio principii overlooks the fact that in making a choice of law 
the court does not have to assume that any trust will be found to have been 
created by that law. It has before it the trust instrument supplemented by such 
evidence as would be admissible to throw light on where the settlor wished the 
person designated as trustee to perform certain acts; namely, to hold the property 
named therein, pay over income, keep accounts, and so on. It seems clear that 
such an intent can be found to exist quite independently of any conclusion to 
be reached as to its legal efficacy. 

96 As has been explained above, however, courts dealing with trusts inter vivos 
seem to have contented themselves with the ascertainment of the law governing 
their validity in general, and have not referred to the law of the place of ad- 
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The settlor’s freedom of action is limited only by the necessity of 
locating the administration of the trust in a jurisdiction where 
the law is favorable to it. The trustee enjoys the advantage, at 
least where the trustee is corporate, of knowing that the law 
under which it generally operates is applicable, and both parties 
are freed from the risk of erroneous decisions on difficult prob- 
lems of domicil ** and situs. If the decisions afforded more en- 
couragement, the advantages of this test would be difficult to 
resist — provided always that a single clear-cut determinant of 
the proper law be essential. 

Yet from the very confusion of the opinions there emerges 
the suspicion that such a touchstone is not that for which the 
courts have been seeking. There is a weighing of various consid- 
erations — domicil, situs, place of execution, place of administra- 
tion, form of instrument —a vague evaluation on the basis of 
which the court finds the law of one jurisdiction or another the 
proper law or the intended law.** One can not blind oneself 


to the weight placed on the intent of the settlor with reference to 
the selection of the governing law. Its recognition is explicit in 


the English decisions; and in at least one American case, Liberty 
Nat. Bank & Trust Co. v. New England Investors Shares, Inc.,°° 
an express declaration of intent was deemed controlling. 


VI 


The problem of what significance may be attached to an in- 
dividual’s intent concerning choice of law appears frequently in 
the conflict of laws. Where the interpretation of the language 
of a document is at issue, its pertinence is obvious; the writer of 
an instrument may choose any body of law he desires to furnish 
his glossary. But where the intent is directed toward the selec- 
tion of a law to govern the validity of a transaction, the problem 





ministration those problems which seem its especial concern. See p. 167, supra. 
The Robb case, supra note 20, is a conspicuous exception. 

87 The problem of the domicil of the expatriate has given the courts diffi- 
culty in other fields, especially divorce. Cf. Gould v. Gould, 235 N. Y. 14, 138 
N. E. 490 (1923). 

98 Curiously, there seldom appears an inquiry into the reasons why any one of 
these factors should be influential. 

99 25 F.(2d) 493 (D. Mass. 1928) ; see p. 181, supra. 
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is more acute. Its bearing upon the principal problem is too 
important to permit it to pass without more extended examination. 

The rule that the law intended by the parties will govern the 
validity of a contract is the most prevalent form of the doctrine 
of intent. Professor Beale has accused it of giving “to the 
parties . . . the power of legislation so far as their agreement 
is concerned. The meaning of the suggestion, in short, is that 
since the parties can adopt any foreign law at their pleasure to 
govern their act, ti:at at their will they can free themselves from 
the power of the law which would otherwise apply to their 
acts.” *°° Professor Beale has further pointed out that two im- 
portant limitations have been placed in the contracts cases on 
the efficacy of an expressed declaration of intent.*" First, there 
is the rather indefinite restriction that the choice be made bona 
fide. Second, the choice is limited to a selection from the laws 
of the place of making, of performance, and occasionally of some 
other element in the transaction, such as the domicil of a con- 
tracting party. 

Finding language of intent general in the English decisions, 
Professor Dicey undertook to present a rational formulation of 
the doctrine. The intent of the parties to which the English 
courts will attach legal significance is, he suggested, the intent to 
adopt some one state as the seat of their obligation and to submit 
themselves to its law.**” If their acts indicate the adoption of 
state X, even an express declaration of intent to submit to state 
Y will be unavailing.*°* Yet even when so construed the doctrine 
seems unsatisfactory to Professor Beale. If the obligation were 
already created, such submission, he argues, might be effective 
to determine the regulation of its performance, as in the case of 
the administration of trusts. But, to follow out that analogy, 
the trust must first have been validly created. So, too, with the 
obligation of a contract. Some law must govern its creation, and 
the parties should not have the legislative power to determine that 
selection.’ 

The argument is formidable; the idea of conferring, even by 





100 Beale, What Law Governs the Validity of a Contract (1910) 23 Harv. L. 
REv. 260, 261. 

101 [bid. 102 See Dicey, ConFLict oF LAws 591, 608, 915. 

103 Jd, at 918. 104 See Beale, supra note 100, at 263. 





TRUSTS INTER VIVOS AND CONFLICT OF LAWS 193 


rule of law, legislative power on the settlor of a trust or on con- 
tracting parties is anathema to the legal theorist. Yet, oddly 
enough, to a layman this effectuation of the interested persons’ 
intent would seem an eminently desirable consummation. And 
when the situation itself is examined, in the light of the alterna- 
tive rules, the doctrine of intent loses some of its horrendous 
aspect. Thus, if a settlor in New Jersey, instead of declaring 
his trust to be subject to New York law, were to mail his securi- 
ties across the Hudson River shortly before his execution of the 
trust instrument, Professor Beale would have no quarrel with 
the application of New York law.*® So, too, if instead of de- 





105 In assuming Professor Beale’s acquiescence in this result, the author is, of 
course, taking the liberty of assuming as well Professor Beale’s agreement with 
his application of the Conflict of Laws Restatement to the determination of the 
situs of bonds, shares of stock, and negotiable instruments generally. See pp. 168- 
73, supra. 

The result might be altered if the evidence indicated that the securities were 
to be in New York only temporarily. The Conflict of Laws Restatement, § 54, 
states, in part: 

“A state has no jurisdiction over a chattel outside its boundaries unless 

“ (a) the chattel is habitually kept within the state, but is temporarily out- 
side it.” 

Comment a adds: 

“In the cases considered in (a) ... the state which controls the title has 
jurisdiction to tax and to administer the property and to pass the title; while 
the state in which it is for the time being has the police power, the power of emi- 
nent domain, and power to care for and to charge the property in an emergency.” 

In the Commentaries to the Restatement it is said with respect to this section, 
“The first two sub-sections of Section 54 appear never to have arisen in a court 
of law.” COMMENTARIES ON CONFLICT OF LAws RESTATEMENT (Am. L. Inst. 
1926) §54. It is submitted that this section engrafts upon the situs rule a serious 
qualification, the wisdom of which in the absence of authority is decidedly open 
to question. The now famous Section 52 denying jurisdiction to a state into 
which a chattel has been wrongfully taken has provoked much discussion, yet 
the instances in which this rule may be invoked are not likely to be as frequent 
as those which may arise under Section 54(a). The statement suggests immedi- 
ately the crucial question, ‘What is temporary absence?” Must the courts de- 
velop a body of law defining the limits of this rule? Does the rule extend to a 
transaction which anticipates a change of the state in which the chattel is habitu- 
ally kept? If so, may not the jurisdiction of the state where the transaction takes 
place depend on the validity of that transaction which in turn may depend on the 
jurisdiction of that state? 

The rule may properly be applied with reference to the taxation of property 
to prevent tax evasion by the removal of property from a state on tax day. To 
extend its application to all transfers of chattels is to invite a host of problems 
for whose solution the courts have as yet no guide in the decided cases. 
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claring a contract to be subject to New York law, the contracting 
party were to ferry over to New York and there mail his accept- 
ance, Professor Beale would not hesitate to apply New York law. 
To make the choice of law depend on actions so little related to 
the substance of the transaction and so wholly subject to the 
arbitrary control of the parties, seems to be letting in the doc- 
trine of intent by the back door. Otherwise it gives to the cross- 
ing of a state line an almost ritualistic significance. 

One is not compelled to make a dilemma of the problem and 
impale oneself either on the horn of an arbitrary power of selec- 
tion in the settlor or on that of a fixed formula wherewith to 
select the proper law. Limitations such as those suggested in 
the contract cases may not validate the theoretical position of 
the courts proposing them, but they contain good sense. Some- 
thing of the sort may well be, and in the English cases*®* has 
been, done in the case of trusts. Some weight can and should be 
given to the settlor’s intent, without necessarily making it solely 
determinative of the choice of law. 

Thus, suppose A, domiciled in state X, wishes to set up a trust 
in personalty to be administered in state Y, on terms valid by 
the law of state X but not by that of state Y. If he declares it 
to be his intention that the law of state X is to be applied, is any 
interest to be subserved by declaring no trust to have been cre- 
ated, merely because at the time of execution his bonds were in 
a vault in state Y, or because the closing took place there? If 
the trust is valid by the law of state Y but not by the law of state 
X, and he declares his intent that the former should govern, 
ought the mere fact of his domicil in state X suffice to destroy 
the trust? The transaction possesses important elements on 
either side of the state line. Can one claim unhesitatingly that 
any one of those elements is so important as to frustrate the ex- 
pressed intention of the settlor? 

Harder cases can be put. Suppose the only connection be- 
tween the transaction and the jurisdiction whose law has been 
selected is the fact of execution of the trust instrument there. 





106 Reference must again be made to the qualification that the rule of English 
cases dealing with trusts contained in marriage settlements may not be extended to 
all trusts inter vivos. See p. 182, supra. 
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Here a court might properly hesitate. The added element is too 
easily controlled. It may merely echo the expressed intent. 
Again, suppose reliance is placed on the situs of the property. 
Here, too, the court might examine the situation with care. If 
the situs were one of long standing and especially if there was 
no evidence of an immediate intent to change the situs, the selec- 
tion of that law might be accorded judicial sanction. An in- 
stance might be that of a trust in the shares of a corporation 
domiciled in a state where questions of title to the shares were 
not controlled by the situs of the certificates. A still stronger 
case is one where the trust res consists partly of land and partly 
of chattels used in connection therewith. 

Of course the crux of the problem is reached when there is no 
express declaration of intent. In some situations it is possible 
that the minds of the settlors never adverted to the problem, al- 
though this is less likely than in the case of contracts. Cer- 
tainly parol evidence must be received with caution, if at all. In 
many instances, the court will be thrown back on a general ap- 
praisal of the elements of the transaction. Fortunately this 
process will not often be difficult. Is there, for example, any 
doubt of the law intended in Van Grutten v. Digby," Equi- 
table Trust Co. v. Pratt,*°* or Ross v. Ross?*® To judge by 
the trend of decisions, the court is likely to resolve the problem 
in favor of the law sustaining the trust. But, after all, is such a 
tendency, and the elasticity of rule which permits it, greatly to be. 
lamented? 

It is submitted, therefore, that (1) an express declaration of in- 
tention as to the law desired by the settlor to govern his trust may 
properly be respected where the state whose law is so designated 
has a substantial connection with the transaction. (2) Where 
there is no such express declaration, the court should examine the 
facts of the transaction and the circumstances surrounding it in 
an effort to ascertain and effectuate any intent which is inferable 
therefrom. (3) In a wholly colorless transaction, the law of the 
place of the administration of the trust should be applied. 

Except for the English decisions, whose pertinence is open to 
some question, there is little explicit authority for these proposi- 





107 Supra note 67. 108 Supra note 50. 109 Supra note 52 
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tions,’*° especially for the last. But one can not fairly assert that 
any view is foreclosed by authority, and there is considerable 
evidence in the opinions that views closely akin to the above 
underlay the adoption of whatever formula the courts may have 
employed. A significant enactment has, moreover, recently ap- 
peared on the New York statute books. On April 28, 1930, the 
following amendment to the New York Personal Property Law 
took effect: 


“‘ Whenever a person being a citizen of the United States, or a citizen 
or a subject of a foreign country, wherever resident, creates a trust of 
personal property situated within this state at the time of the creation 
thereof, and declares in the instrument creating such trust that it shall 
be construed and regulated by the laws of this state, the validity and 
effect of such trust shall be determined by such laws.” 114 


This represents, no doubt, an effort on the part of New York 
state trust companies to relieve themselves of the uncertainty 
attending their personal trust business. It is susceptible of con- 
struction so as to sustain trusts where only the situs and declara- 
tion of intent coincide, but obviously it is aimed at facilitating 
business with persons dealing with New York institutions who 
can not be present in New York but who can dispatch their se- 
curities there. It remains uncertain what effect, if any, this en- 
actment will have in cases where the settlor is a New York resi- 
dent or where no express declaration is made. Superficially the 
statute would seem to constitute a legislative amendment to, and 
therefore recognition of, the judicial rule of domicil. But there 
is room for argument that it is merely an effort to clarify by 
legislation an uncertainty produced by the decisions, and a dis- 
missal of the rule of domicil from the competing rules, as one un- 
suited to modern business conditions, unless supplemented by a 
declaration of intent to adopt it. 

The need for certainty which gave rise to this statute was two- 
fold: a need to be certain what the rule of law was, and a need for 





110 Liberty Nat. Bank & Trust Co. v. New England Investors Shares, Inc., 
supra note 61, seems to stand alone among the American decisions insofar as it gives 
efficacy to the expressed intent of the settlor. But cf. Equitable Trust Co. v. 
Pratt, supra note 50. 

111 N, Y. Pers. Prop. Law § 12-a, added by N. Y. Laws 1930, c. 849. 
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a rule whose operation would be certain. So far as it goes, the 
statute effects these results. But do the rules suggested above 
meet the latter of these requirements? The special importance of 
certainty in the conflict of laws has been emphasized recently 
by Judge Cardozo — with a significant caveat."* Obviously the 
courts — or, in default of court action, the legislature — must 
meet the necessity of providing a rule, but their end is not achieved 
if the operation of the rule does not permit predictability. Clar- 
ity in its formulation does not guarantee this. The facts upon 
which the rule is to operate may themselves be difficult of ascer- 
tainment, or the primary rule may necessitate the invocation of a 
secondary rule not subject to precise predictability..** Again, 
one must measure the cost of obtaining predictability by means 
of rigidity in rule. Too often the price may be paid in the undue 
restriction of desirable activity, in defeating the reasonable ex- 
pectation of those who have not enjoyed the advice of counsel, 
or in furnishing an aid to those who, all too carefully advised by 
counsel, seek to evade the reasonable application of a legal pro- 
hibition. A rule which does not violate the coherence of legal 
theory, one which will enable counsel to promote the reasonable, 
desirable interests of their clients, and which will normally afford 
protection to those interests, even when counsel are not consulted, 
is the ideal to be aimed at where the factor of certainty is in 
question. 

It is submitted that the suggested rules come closest to these 
requirements. The limitation on the effect of the intent of the 
settlor narrows his so-called legislative power to a point where an 
objection taken on this ground loses its reality. At the same time, 
advised by counsel, he can give legal significance to his intent by 





112 “ We deal there with the application of law in space. The walls of the com- 
partment must be firm, the lines of demarcation plain, or there will be over- 
lapping and encroachments with incongruities and clashes. In such circumstances 
the finality of the rule is in itself a jural end . . . when I view the subject as 
a whole, I find logic to have been more remorseless here, more blind to final 
causes than it has been in other fields. Very likely it has been too remorseless. 
If it has, that is beside my present point, which is not criticism, but description.” 
Carpozo, PARADOXES OF LEGAL SCIENCE (1928) 67. 

113 For example, the rules determining domicil or the situs of shares of stock, 
to which reference must be made in the application of the rule of domicil or that 
of situs in trust cases. 
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arranging for its coincidence with some substantial element of the 
transaction. He can not manipulate the rules so as to attain his 
end by the solemn pursuance of an otherwise meaningless pro- 
cedure. Finally, where counsel have not been consulted, the 
court is freed from a strict adherence to a rule of thumb and is 
enabled to work out a substantially just result. 


VII 


Thus far the discussion has been concerned with doctrine, and 
a way of escape from the present unsatisfactory state of the law 
has been suggested. But until courts — or legislatures — work 
out some such solution, what position can be taken by the trust 
officer who must frequently face these situations? 

Suppose A, an American citizen domiciled in France, desires 
to set up a trust of corporate securities with a Boston trust com- 
pany in a manner complying with the Massachusetts law. By 
sending all the securities to Massachusetts and by executing the 
trust agreement there by agent or through an escrow, A can cen- 
ter all the factors save that of the domicil of the settlor in Massa- 
chusetts. Even New York courts, which have laid greatest stress 
on the rule of domicil, displayed in the case of Curtis v. Curtis 
a willingness to depart from a strict application of it. If, there- 
fore, the sole ground of attack were the fact that in French law 
the trust device does not exist, the trust would seem reasonably 
certain to withstand assault, even in France.*** 

Suppose, however, that the ground of objection were that the 
trust was made in defiance of the French law of “ forced heir- 
ship,” which restricts the power of disposition of a property 
owner to the balance of his estate over and above the claims of 
the forced heir. Certainly the case against the trust would be 
much stronger. One can not predict with confidence that our 
courts will not enforce some domiciliary restrictions while reject- 
ing others."° Yet it is certainly arguable that the local law of 





114 Supra note 47; cf. Equitable Trust Co. v. Pratt, supra note 50. 

115 This result seems likely even were French local law applied. See Bates, 
supra note 56, at 45. 

116 It might be argued, however, that in such a situation the Massachusetts 
court should Jook to the conflict of laws rules of France to determine whether the 
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trusts should override the foreign limitation on the capacity of 
the settlor to dispose of his property, just as an incapacity by 
reason of foreign minority is disregarded. A different situation - 
arises where the settlor seeks to dispose of property to which he 
is not fully entitled, as where the property is held in community. 
The local law of trusts can apply only to the settlor’s property. 
To the extent that a third party has title, the trust will be sub- 
ject to attack by that party. However, it does not seem that the 
interest of the forced heir can be described .as a property right 
or treated as such in this situation to the extent of holding the 
trustee liable, at least in this country, for conversion or for any 
losses sustained without fault in the course of the trust’s admin- 
istration.*** Possibly the forced heir would be accorded an equi- 
table right arising upon the death of his ancestor to reach any 
of the property wrongfully disposed of by the latter which remains 
in the hands of a donee. 

On a question of law so unsettled as the preceding, the decision 
resolves itself ultimately into one of business risk. Some trust 





courts of that nation would apply their law of forced heirship to cone domiciled there 
but not a French national. Such an examination by the Massachusetts court would 
constitute an adoption of the much disputed doctrine of the renvoi, a step which 
American courts have thus far hesitated to take. Furthermore, the French courts 
may themselves accept the renvoi from the national to the French law. See In re 
Annesley, [1926] Ch. 692, 707; Bates, supra note 56, at 43. For discussions of the 
renvoi doctrine, see Schreiber, The Doctrine of the Renvoi in Anglo-American Law 
(1918) 31 Harv. L. Rev. 523; Lorenzen, The Renvoi Theory and the Application 
of Foreign Law (1910) 10 Cor. L. Rev. 190; Falconbridge, Renvoi and Succession 
to Movables (1930) 46 L. Q. Rev. 465. A recent English decision tends to com- 
mit the law of that jurisdiction to the doctrine, at least in cases involving suc- 
cession to movables. In re Ross, [1930] 1 Ch. 377, (1930) 43 Harv. L. Rev. 826; 
cf. In re Askew, [1930] 2 Ch. 259. Its adoption in questions of marital status or 
of title to land has been proposed in the Restatement. Conriict oF Laws RE- 
STATEMENT (Am. L. Inst. 1930) $8. There is little American authority to this 
effect. 

117 On this point the decision in Ross v. Ross, supra note 52, is of interest. 
The court there held invalid a trust which had been administered by a New York 
trust company for several years. The settlor’s trustee in bankruptcy, who had 
joined in the settlor’s suit to upset the trust, was denied the right to recover 
payments of income, made prior to his entry into the litigation, either from the 
trust company or from the cestui que trust. The court said, in explanation, “ The 
settlor by his acts has acquiesced in such payments and by estoppel such payments 
must remain unquestioned both by the settlor and by the plaintiff trustee in 
bankruptcy as his successor.” The trust company was also held entitled to com- 
pensation for its services up to that time. 





200 HARVARD LAW REVIEW 


companies have felt that the risk of accepting trusts from domi- 
ciliaries of civil law countries, and, a fortiori, from their nationals, 
is too great for the relatively narrow margin of profit, to con- 
stitute adequate compensation. In estimating the risk under- 
taken, the liability of the trust company to suit in the foreign 
forum must, of course, be considered.*** 

A second situation may arise where, for example, X, domiciled 
in Massachusetts, desires to take advantage of his own trust 
laws, but wishes to. have the trust administered in New York. 
If the trust agreement were executed at his home, the securities 
delivered there, and an express declaration made that Massachu- 
setts law was intended to govern, it seems likely that the trust 
would escape attack in New York as well as in Massachusetts.*” 

The practice has been adopted by some New York trust com- 
panies of arranging that the settlor in such a situation first select 
a trustee in his own state, reserving the power, upon the resigna- 
tion of the trustee, to appoint another in his stead, the second 
trustee being, of course, the New York trust company. This 
device is ingenious, for a change in the residence of the trustee 
does not alter the law governing the trust.’*° Yet its artificiality 
is so patent that it seems unlikely that a court which would other- 
wise upset the trust would be long deterred by it. If this prac- 
tice were necessary — and, as has been suggested above, it does 
not seem to be—a more satisfactory procedure to follow might 
be to have the New York company serve as co-trustee with a local 
appointee. 

The possibility that a three-state transaction may arise is 
pointed out in a valuable article by Mr. John T. Creighton, trust 
officer of the Farmers Bank City Trust Company of New York 
City.** Suppose, he suggests, that A in England, wishing to 
avoid English death duties, desires to establish a trust with a 
New York trust company and also desires to take advantage of 
the New Jersey provisions permitting accumulations, which are 





118 Trust companies having branches abroad must consider also. the possibil- 
ity of liability for succession and other taxes. See Bates, supra note 56, at 50. 

119 Jurisdictions other than New York might be less ready to construe their 
statutes with reference to perpetuities and accumulations not to apply to a trust 
created elsewhere. But Pennsylvania seems to have taken this stand. Fowler’s 
Appeal, supra note 57. 

120 See note 10, supra. 121 Supra note 66. 
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similar to those in England. This, he believes, might be achieved 
by establishing the trust in New Jersey and then providing for 
the substitution of a New York trustee. Here on the basis of 
the discussion of the previous situation, the trust would have 
been valid if established in the first instance in New York, for 
New York would be willing to recognize the English law of the 
domicil as applicable. The interposition of New Jersey, as the 
place of creating the trust, would be of value only in rebutting a 
possible imposition of English taxation on the ground that this 
was an “ English trust.” **? 

The three-state situation may be more difficult, however. Sup- 
pose the trust to have been invalid at the settlor’s domicil as well 
as in New York. Will the interposition of a New Jersey trustee 
and the administration of the trust over a period of time there 
suffice to protect it against attack after the substitution of the 
New York trustee? Mr. Creighton ventures the opinion that 
such a trust would be sustained in New York. “ Why should a 
New York court want to overturn that trust?” he inquires. 
“ The man had his choice. He could go to New Jersey, create his 
trust and leave it there, and the trust would be valid. If the 
trustee should change his residence, the trust would still be valid. 
New York’s public policy is not involved. Our courts have a 
record of upholding trusts where they can.” *** 

As a prediction of what course the New York courts would be 
likely to follow in such a case, Mr. Creighton’s view is perhaps 
sound; yet if the intention to substitute trustees could be shown 
to have existed from the start, the hollowness of the device might 
well be the source of its undoing. The only relation that New 
Jersey law has to the transaction is based on purely formal fac- 
tors, a New Jersey closing and a temporary, virtually dummy 
New Jersey trustee. Even though the New York courts do not 
consider their policy at issue, there remains to be considered the 
policy of the state of domicil which has been evaded, and there 
is the countervailing interest of no other jurisdiction to balance 
against it.’** 





122 Cf. In re Cigala’s Trusts, 7 Ch. D. 351 (1878). 

123 Creighton, supra note 66, at 742. 

124 The tenuous character of an argument based on the “ interests” of the re- 
spective states has already been admitted. See note 22, supra. Yet where the 
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It is but natural, however, that experiments of this sort should 
be tried. Doubtless the ingenuity of counsel will suggest even 
more complex devices until litigation arising out of them has 
brought the law in this field to a point of development where both 
settlors and trustees can proceed with confidence along well- 
defined lines. Yet if this crystallization is not to stifle the rapid 
expansion of this branch of American banking, our courts must 
be careful not to rely on rules of thumb, medieval maxims, or 
theoretical generalizations in determining the validity of living 
trusts of personalty. By a discriminating treatment of the living 
trust as a transaction essentially different from the testamentary 
trust or the ordinary sale or incumbrance of chattels, a body of 
law can be fashioned which will free the trust business from 
parochial restrictions and discourage, by rendering unnecessary 
or ineffective, the use of formalistic devices designed to attain the 
same, and occasionally less desirable, ends. 


David F. Cavers. 


CoLtLece or Law, West VircrniA UNIVERSITY. 





regulation whose application is desired is that of a jurisdiction with which the 
trust has no real connection, the subterfuge itself might provoke an appeal to 
“ policy” which might not otherwise have been made. 





















SPENDTHRIFT TRUSTS CREATED FOR THE SETTLOR 203 j 


SPENDTHRIFT TRUSTS CREATED IN WHOLE OR IN 
PART FOR THE BENEFIT OF THE SETTLOR 


HE majority of the jurisdictions in the United States allow 

the creation of spendthrift trusts in favor of some person 
other than the settlor.! Suppose, however, that a trust is created i 
in which some or all of the beneficial interest is reserved in favor : 
of the person who creates the trust. In such a case will a restraint 
against voluntary or involuntary alienation be given effect? The 
practically uniform answer to this question, so far at least as 
the rights of creditors are concerned, is that such a restraint is i 
invalid.? 


FRAUDULENT CONVEYANCES DISTINGUISHED 











The problem here involved does not arise, insofar as the rights 
of creditors are concerned, if the transfer by the settlor in creat- 
ing the trust is a fraudulent conveyance. If the transfer in trust 
for the benefit of the settlor hinders or delays existing creditors 
of the settlor, such creditors may avoid the transfer and reach the 
property.* This principle, of course, applies to any transfer, 
whether in trust or not, and is quite independent of any question 
raised by spendthrift trusts. When, however, the transfer can 





















1 When the instrument creating a trust imposes a complete restraint against the 
voluntary and involuntary alienation of the interest of the beneficiary, and the 
restraint is valid under the law of the state in which the trust is created, the trust 
is a spendthrift trust. Even in states in which spendthrift trusts are allowed when 
created in favor of some person other than the settlor, there are numerous situations 
in which the courts have held the interest of a beneficiary to be alienable or 
subject to the claims of creditors in spite of the provisions restraining alienation. 
These cases have been examined in an earlier article. Griswold, Reaching the Inter- 
est of the Beneficiary of a Spendthrift Trust (1929) 43 Harv. L. REv. 63. 

2 General statements to this effect without reference to the particular limitation 
involved in the case are found in Wenzel v. Powder, 100 Md. 36, 44, 59 Atl. 194, 
195 (1904); Roden v. Helm, 192 Mo. 71, 86, 90 S. W. 798, 802 (1905); Newman 
v. Van Duyne, 42 N. J. Eq. 485, 486, 7 Atl. 897 (1887) (statute) ; see Note (1908) 
12L.R. A. (N. 5.) 369. 

8 The details of the law relating to fraudulent conveyances are not here con- 
sidered. See BicELow, FRAUDULENT CONVEYANCES (2d ed. 1911) ; Moore, Fraupu- 
LENT CONVEYANCES (1908) ; WaIT, FRAUDULENT CONVEYANCES (3d ed. 1897). 
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not be attacked as a fraudulent conveyance, either because it 
did not hinder or delay existing creditors or because the creditors 
in question became such subsequent to the time of the transfer, 
the question of the validity of a restraint on alienation becomes 
material. This question is very closely related to the law con- 
cerning fraudulent conveyances, but there are many problems 
which are peculiar to spendthrift trusts created by a person for 
his own benefit, and these problems are considered in the follow- 
ing pages. 


STATUTORY PROVISIONS 


The question of the power of a person to create a spendthrift 
trust for his own benefit and thus to defeat the rights of his sub- 
sequent creditors is to some extent affected by statute. Many 
states * have expressly reénacted the substance of a statute which 
was first passed in England in 1487. This statute provided that 
“ All deeds of gift of goods and chattels, made or to be made in 
trust to the use of that person or persons that made the same deed 
of gift, be void and of none effect.”° In its original form the 
statute applies in terms only to gifts of goods and chattels, and 
it has been held that it applies only to gifts made for the sole 
benefit of the settlor.° It was not directed against trusts made 
with fraudulent intent,’ but was a prohibition of trusts for the 
benefit of the settlor on the ground that such a trust was against 
public policy. Under this statute all trusts to which it applies 
are invalid, whether the trusts are spendthrift trusts or not. 

Another type of statute having a bearing on the question is 
that derived from the sections of the New York Revised Statutes 
of 1828 relating to creditors’ bills.* This statute provided that a 





4 See, e.g, NEw York Cons. Laws (1927) c. 45, $34; Onto Gen. CopE 
(Throckmorton, 1930) § 8617. Stmmson, AMERICAN StaTUTE Law (1886), lists 
twenty-two jurisdictions as having a statute of this form. 

5 3 Hen. VII, c. 4. This statute goes back in substance to another statute 
passed more than a hundred years earlier. 50 Epw. III, c. 6 (1376). 

8 See Moore, FRAUDULENT CONVEYANCES 417-20. 

7 A statute of this type was given effect in favor of subsequent creditors in 
McLean v. Button, 19 Barb. 450 (N. Y. 1854); Sloan v. Birdsall, 58 Hun 317, 
11 N. Y. Supp. 814 (1890); Carter v. American Trust Co., 82 Ind. App. 587, 147 
N. E. 158 (1925). See also Kuhn v. Jackman, 32 Ohio App. 164, 166 N. E. 247 
(1929). 

8 N. Y. Rev. Stat. (1828) p. 173, $$ 38, 39. Statutes of this type are now in 
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creditor could reach property held in trust for his debtor, “ except 
where such trust has been created by, or the fund so held in trust 
has proceeded from, some person other” than the debtor. The 
exception, of course, has no application to a trust created by a 
person for his own benefit, and consequently where such a statute 
is in force a person is prevented by the statute from creating a 
spendthrift trust for himself which shall be valid against his 
creditors.° 


RIGHTS OF CREDITORS APART FROM STATUTE 


The rights of creditors, however, are not dependent upon such 
statutory provisions, just as they are not dependent upon the law 
relating to fraudulent conveyances. The cases are uniform in 
holding that, quite apart from statute, a person can not create a 
spendthrift trust for himself which shall be effective against the 
rights of his subsequent creditors. But the interest which credi- 
tors may reach varies according to the terms of the trust; and, 
accordingly, in the examination which follows, the cases are clas- 
sified into general groups according to the terms of the trusts 
which were involved. 

Life interest in settlor with remainder over to a named or desig- 
nated person. The settlor may reserve to himself only the income 
during his life from the property transferred, and may by the 
transfer give a vested remainder after his death to some named 
person or persons. This situation arises in the following typical 
case: A conveys property to T on trust to pay the income to A 
during A’s life, with restraints against anticipation, assignment, 
and the rights of creditors, and with a further provision that on 
the death of A the property shall be conveyed to B. Such a con- 
veyance creates in B a present vested remainder, and if the trans- 
fer is not a fraudulent conveyance, the interest of B can not, of 





effect with some variations in form and interpretation in six states. Ini. Rev. Star. 
(Cahill, 1929) c. 22, § 49; Micu. Comp. Laws (1915) 88 11577, 11583; N. J. Comp. 
Stat. (1910) pp. 435-37, $$ 70, 71, 73; N. Y. C. P. A. (1920) § 1196; TenN. ANN. 
Cope (Shannon, 1918) § 6092; Wis. Stat. (1929) § 273.02. 

® A statute of this type was given effect in Ward v. Marie, 73 N. J. Eq. 510, 
68 Atl. 1084 (1907), and in Schenck v. Barnes, 156 N. Y. 316, 50 N. E. 967 (1898), 
af’g 25 App. Div. 153, 49 N. Y. Supp. 222 (1898). See also Newman v. Van 
Duyne, 42 N. J. Eq. 485, 486, 7 Atl. 897 (1887). 
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course, be reached for A’s debts.*° The remainder may be to a 
class, as to the children of the settlor.** It may likewise be con- 
tingent until the death of the settlor..* In any of these cases, if 
the settlor has reserved no power over the remainder, and the 
transfer is not fraudulent, the conveyance of the remainder con- 
stitutes a present gift and is just as much beyond the reach of 
creditors as any other completed gift. 

May creditors of the settlor reach his life interest? In other 
words, is the attempt to impose restraints on an equitable interest 
created by a person for himself valid and effective? Although it 
has been held that the creditor can not reach the life interest 
through an action at law,** such a holding is purely procedural. 
When the plaintiff’s action is in the proper form, the courts are 
unanimous in holding that the restraint is invalid, and that the 
settlor’s life interest can be reached by his subsequent creditors.*® 





10 Bryan v. Knickerbacker, 1 Barb. Ch. 409 (N. Y. 1846) (support) ; Egbert 
v. de Solms, 218 Pa. 207, 67 Atl. 212 (1907). Catherwood’s Estate, 29 W. N. Cas. 
344 (Pa. 1891), seems contrary and unsound. It was based on a too literal follow- 
ing of the opinion in Ghormley v. Smith, 139 Pa. 584, 21 Atl. 135 (1891), involving 
the same trust. 

11 See Catherwood’s Estate, 29 W. N. Cas. 344 (Pa. 1891). 

12 The usual example of a contingent remainder in these cases is a remainder 
given to the heirs or next of kin of the settlor. Such a limitation raises a difficult 
question of interpretation. Did the settlor intend to create a contingent remainder 
in favor of the indefinite persons who would be his heirs or next of kin after his 
death, or did he really intend to retain control over his whole interest and te use 
this form of expression to indicate a remainder to himself? It would rarely 
happen that a man would be so blind in his generosity that he would intend to 
make a present gratuitous conveyance of an interest in his property to persons 
whose identity would not be determined until his death. It has accordingly been 
held in this situation that the heirs take no interest under the conveyance. Doctor 
v. Hughes, 225 N. Y. 305, 122 N. E. 221 (1919). But cf. Bryan v. Knickerbacker, 
1 Barb. Ch. 409 (N. Y. 1846). See also Whittemore v. Equitable Trust Co., 250 
N. Y. 298, 165 N. E. 454 (1929), rev’g 223 App. Div. 693, 229 N. Y. Supp. 440 
(1928), and other cases under § 23 of the New York Personal Property Law. 

13 McIlvaine v. Smith, 42 Mo. 45 (1867). The court said that the creditor 
could have reached the trust if he had proceeded in equity. In Lackland v. Smith, 
5 Mo. App. 153 (1878), a creditor did proceed in equity against this same trust 
and was successful. 

14 See Gray, RESTRAINTS ON ALIENATION (2d ed. 1895) §§ 171-74. 

15 McColgan v. Walter Magee, Inc., 172 Cal. 182, 155 Pac. 995 (1916); De 
Rousse v. Williams, 181 Iowa 379, 164 N. W. 896 (1917) (discretionary; the 
limitations do not appear in the opinion but may be found in Note (1924) 9 Iowa 
L. BULL. 305, 307) ; Murphy v. Delano, 95 Me. 229, 49 Atl. 1053, 55 L. R. A. 727 
(1901) (dictum); Warner v. Rice, 66 Md. 436, 8 Atl. 84 (1887); Brown v. 
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Annuity. A similar problem is presented when the settlor re- 
serves not the income for life, but an annuity to be paid during 
his life out of the property transferred. If the settlor reserves 
such an annuity his entire interest may be reached by creditors 
although the instrument creating the trust imposed express re- 
straints against liability for his debts.*® 

Life interest in settlor, remainder as he may by will appoint, 
with gift in default of appointment to the heirs or next of kin of 
the settlor or according to the laws of the state regarding intestacy. 
The settlor may reserve to himself not only the income from the 
property during his life, but also a general power to appoint the 
remainder by his will. The following is a typical example of such 
a limitation: A transfers property to T on trust to pay the income 
to A during A’s life, with restraints against anticipation, assign- 
ment, and the rights of creditors, and with a further provision 
that on the death of A the property shall be conveyed to such per- 
son or persons and in such amounts as A shall by his will appoint, 
or in default of appointment to his heirs or next of kin, or accord- 
ing to the provisions of the law of the state relating to intestacy. 
A’s life interest here, of course, is not different from that consid- 
ered in the preceding class of cases, and it may be reached by A’s 
creditors.*’ 

Are the rights of creditors, however, limited to reaching A’s life 
interest? Can they reach the principal of the trust? The prac- 
tical effect of such a limitation as that given in the preceding para- 
graph is to make the settlor owner of an equitable estate in fee 
























Macgill, 87 Md. 161, 39 Atl. 613, 39 L. R. A. 806 (1898); Wenzel v. Powder, 
100 Md. 36, 44, 59 Atl. 194, 195 (1904) (dictum) ; Pacific Nat. Bank v. Windram, 
133 Mass. 175 (1882) ; Jackson v. Von Zedlitz, 136 Mass. 342 (1884) ; McIlvaine v. 
Smith, 42 Mo. 45 (1867) (dictum); Lackland v. Smith, 5 Mo. App. 153 (1878) ; 
Bank of Commerce v. Chambers, 96 Mo. 459, 10 S. W. 38 (1888); Schenck v. 
Barnes, 156 N. Y. 316, 50 N. E. 967 (1898), aff’g 25 App. Div. 153, 49 N. Y. Supp. 
222 (1898) (statute; Rome Exchange Bank v. Eames, 4 Abb. App. Dec. 83 (N. Y. 
1864) seems contra, was cited by counsel, but was not mentioned by the court) ; 
Kene v. Hill, 102 App. Div. 370, 92 N. Y. Supp. 805 (1905) ; Andress v. Lewis, 1 Pa. 
Co. Ct. 293, 17 W. N. Cas. 270 (1886) ; Ghormley v. Smith, supra note 10; Rank v. 
Haldeman, 31 Pa. Co. Ct. 447 (1905) ; Ford v. Caldwell, 3 Hill 248 (S. C. 1837). 

16 ReQua v. Graham, 187 Ill. 67, 58 N. E. 357 (1900); De Hierapolis v. 
Lawrence, 99 Fed. 321 (C. C. S. D. N. Y. 1899), 115 Fed. 761 (C. C. S. D. N. Y¥. 
1902). 

17 Warner v. Rice, 66 Md. 436, 8 Atl. 84 (1887); Ghormley v. Smith, supra 
note 10. The cases cited in note 15, supra, are also applicable here. 
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simple. Are the rights of creditors limited because this interest is 
put in the form of an estate for life, with a power to appoint by 
will, and a gift in default to those who would take anyway if there 
were no will? Can the settlor reserve a general power to appoint 
the remainder by his will, and yet keep the remainder beyond the 
reach of his creditors? It has been held in one case that creditors 
can not reach the principal of the fund in this situation,’* but the 
great majority of the cases have rightly decided that the entire 
trust property is subject to the claims of creditors.*® A man can 
not put his own property beyond the reach of creditors and at the 
same time reserve substantial interests in it or control over it. 
The right of the creditor to reach the principal in this type of case 
is not different from that in the similar situation where the settlor 
reserves to himself a life estate with power over the remainder, 
without an attempt to impose restraints on the alienation of the 
life interest. In other words, the right of a creditor to reach the 
income in the spendthrift trust case is dependent on the validity 
of a spendthrift trust provision in such a situation; when that 
question is determined in favor of the rights of the creditor, the 
problem of his right to reach the principal does not raise any 
question peculiar to spendthrift trusts.*” A problem peculiar to 
spendthrift trusts is, however, raised in a jurisdiction, like Penn- 
sylvania, where spendthrift trust provisions are upheld even when 
attached to interests in fee or absolute interests. Suppose that in 
such a jurisdiction A conveys property to T on trust for A for 
life, with power to appoint the remainder, and a gift over in de- 
fault of appointment, and it is expressly provided that neither 





18 Crawford v. Langmaid, 171 Mass. 309, 50 N. E. 606 (1898). The court also 
held that the rights of creditors were not enlarged by the fact that the trustees 
had power to sell the trust property for the benefit of the beneficiary. 

19 Sargent v. Burdett, 96 Ga. 111, 22 S. E. 667 (1895) (statute); Jamison v. 
Mississippi Valley Trust Co., 207 S. W. 788 (Mo. 1918) ; Barber v. Snyder, 17 Montg. 
Co. L. Rep. 195 (Pa. 1901) ; Nolan v. Nolan, 218 Pa. 135, 67 Atl. 52, 12 L. R. A. 
(N.s.) 369 (1907) (support); Philadelphia v. Meredith, 49 Pa. Super. Ct. 600 
(1912), aff’g 20 Pa. Dist. Rep. 22 (1910); Rienzi v. Goodin, 249 Pa. 546, 95 Atl. 
259 (1915); Leach v. Brubaker, 34 Lanc. L. Rev. 236 (Pa. 1917); Benedict v. 
Benedict, 261 Pa. 117, 104 Atl. 581 (1918). See also the cases in note 23, infra, 
where the gift in default was to a named person. 

20 The right of a creditor to reach the principal where the settlor transfers his 
property on an ordinary trust for himself for life, with power to appoint the re- 
mainder, is discussed in Moore, FRAUDULENT CONVEYANCES (1908) 423. 
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the income nor principal can be reached by A’s creditors. It is 
rightly held that the spendthrift trust provision is no more valid 
as to the principal than it is as applied to the income and that 
A’s creditors may reach the entire sum.” 

If the settlor reserves such a power to appoint the remainder, 
and dies leaving a will making an appointment, are his appointees 
entitled to the property to the exclusion of the claims of his credi- 
tors? If the settlor had retained the interest in fee, his creditors 
would be preferred to his devisees or legatees, and the same re- 
sult is reached when he has retained not an interest in fee, but a 
life interest together with a power to appoint the remainder by 
will. The settlor’s creditors are entitled to have their claims satis- 
fied out of the property in preference to the claims of the ap- 
pointees.”” Here, again, no problem peculiar to spendthrift trusts 
is raised. 

Gift in default of appointment to a named person or to issue. 
Where the gift in default of appointment is to a named person 
instead of to the heirs or next of kin of the settlor or according to 
the laws regulating the disposition of intestate property, the prob- 
lem presented is substantially the same. The gift in default of 
appointment, it is true, is a vested remainder, but it is subject to 
being divested by the exercise of the power of appointment, and, 
since the settlor has retained a power of appointment over the 
remainder, he has retained such control that his creditors should 
be allowed to reach the property. It is accordingly held that 
creditors of the settlor may reach the principal of the trust al- 
though the gift in default of appointment is to a named person.” 
It is likewise held in such a case that the settlor’s creditors after 
his death may reach the fund ahead of the appointees under his 
will.** 

Similarly, when the gift in default of appointment is to the 





21 Benedict v. Benedict, supra note 19. 

22 Mackason’s Appeal, 42 Pa. 330 (1862). See also the cases in note 24, infra, 
where the gift in default was to a named person. 

23 Ward v. Marie, 73 N. J. Eq. 510, 68 Atl. 1084 (1907) (statute) ; see Cather- 
wood’s Estate, 29 W. N. Cas. 344 (Pa. 1891) ; Patrick v. Bingaman, 2 Pa. Super Ct. 
113 (1896) ; Benedict v. Benedict, supra note 19. 

24 Lewis v. Miller, 21 W. N. Cas. 94 (Pa. 1888); Stewart v. Madden, 153 Pa. 
445, 25 Atl. 803 (1893). See also Mackason’s Appeal, 42 Pa. 330 (1862), where 
the gift in default was according to the laws regulating intestacy rather than to a 
named person. 
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“issue ” of the settlor, with a gift in default of issue to a named 
person, the creditors of the settlor may reach the principal.”® 

Discretionary Trusts. May the settlor retain a beneficial in- 
terest free from the claims of his creditors, by giving his property 
to a trustee and investing the trustee with complete discretion to 
decide whether the income shall be paid to him and, if so, how 
much of it? Thus, suppose that A conveys property to T on trust 
to pay to A during A’s life so much of the income as in T’s uncon- 
trolled discretion he deems wise, with a provision that on A’s 
death the principal and any accumulated income shall be con- 
veyed to B. The remainder, so far as the principal is concerned, 
being a present vested remainder in B and not subject to A’s 
control, is beyond the reach of A’s creditors, unless the transfer 
is a fraudulent conveyance. Does the fact that the trustee is given 
discretion over the disposition of the income exempt the income, 
likewise, from the claims of creditors? The courts have very 
properly held that in such a case creditors of the settlor may 
reach the entire income from the trust property during his life.*° 
A person can not settle his own property so that it will be free 
from the claims of creditors and yet retain the right to receive the 
income, if it is paid to any one, during his lifetime. 

The settlor may transfer his property to a trustee with com- 
plete discretion as to the payment of the income to the settlor 
during his life, and with a provision that on the death of the 
settlor the trustee shall convey the property as the settlor may by 
his will appoint, or in default of appointment to the heirs or next 
of kin of the settlor, or according to the laws of the state regard- 
ing intestacy. Here, of course, creditors may reach the settlor’s 
life interest. As to the life interest the question is the same as 
‘that presented where the remainder is given over to a named per- 
son. May creditors, however, reach the principal of the fund? 
In Petty v. Moores Brook Sanitarium,” property was conveyed 





25 Levy & Sons, Inc. v. McCloskey, 12 Pa. D. & C. 181 (1929). But see 
Fidelity Trust Co. v. New York Fin. Co., 125 Fed. 275 (C. C. A. 3d, 1903). 

26 De Rousse v. Williams, 181 Iowa 379, 164 N. W. 896 (1917); Warner v. 
Rice, 66 Md. 436, 8 Atl. 84 (1887) ; Hay v. Price, 15 Pa. Dist. Rep. 144, 32 Pa. Co. 
Ct. 197 (1906). See also Crane v. Illinois Merchants Trust Co., 238 Ill. App. 257 
(1925), where the interest was in fee. The court proceeded largely on the ground 
that the transfer was a fraudulent conveyance. But cf. Holmes v. Penney, 3 K. & 
J. 90 (1856). 

27 y10 Va. 815, 67 S. E. 355 (1910). 
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by A, who was described as “an improvident young man,” to T 
to pay to A from the income “ such sum as the trustee might, in 
his discretion, deem proper for the maintenance, support and other 
necessities ” of A, with an express provision that “ neither T' nor 
any succeeding trustee should be compellable to pay to the said A 
any part of such interest or profits.” Power was given to the 
trustee to convey the principal to A in the discretion of the trustee. 
The remainder was to be conveyed as A should by will appoint, 
and in default of appointment to his next of kin. In an action by 
a judgment creditor, it was held that the creditor could reach the 
principal of the trust. A similar result has been reached in 
Tennessee.”* 

Separability. Few cases have considered the problem of sepa- 
rability of interests in the case of a trust created by a person in 
part for his own benefit. The problem here is of course closely 
related to that presented in the consideration of discretionary 
trusts for the benefit of the settlor; when a person creates a trust 
for the benefit of himself and his family, the trustee has a certain 
discretion as to the division of the income from the trust prop- 
erty. In an early Virginia case *’ it was held that a conveyance 
by a man to trustees on trust for himself and his wife, with re- 
mainders over, placed the settlor’s interest beyond the reach of 
creditors, since it could not be separated from that of his wife. 
The other cases which have considered the question, however, 
have held that the settlor’s interest was separable and subject to 
his debts. In Cosby v. Ferguson, property was conveyed by A 
to T on trust “for the benefit of himself [A] and family, the in- 
terest to be appropriated to the maintenance and use of his family 
and himself during their lives.” Although the transfer was not a 





28 Menken v. Brinkley, 94 Tenn. 721, 31 S. W. 92 (1895). See also Hay v. 
Price, supra note 26, where the trustee was to pay the principal and income to the 
settlor in the trustee’s discretion during the settlor’s life, with remainder according 
to the laws regulating intestacy. It was held that creditors of the settlor could 
reach the entire fund. 

29 Roanes v. Archer, 4 Leigh s50 (Va. 1833). See also Johnston v. Zane, 
1r Gratt. 552 (Va. 1854); Doswell v. Anderson, 1 Pat. & H. 185 (Va. 1855); 
Holmes v. Penney, 3 K. & J. 90 (1856). In Bridges v. Phillips, 25 Ala. 136 (1854), 
slaves were partly paid for by A and title was taken in the name of A as trustee 
for his wife. It was held that A had an interest which was severable and could 
be reached by his creditors. 

80 3 J. J. Mar. 264 (Ky. 1830). 
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fraudulent conveyance, the court held that A’s interest could be 
reached by his creditors, remarking that “ His maintenance (if 
this be the only interest ) must require an annual, or perhaps daily, 
appropriation by the trustee of a portion of the trust fund. To 
that extent, certainly A has an interest in the trust property, and 
his creditors are in equity entitled to it.” In Warner v. Rice,” 
the conveyance was on trust for the settlor “ and his immediate 
family.” In a suit by a creditor whose judgment was obtained 
several years after the creation of the trust, the court held that 
the interest of the “ family ” did not prevent the creditor from 
reaching the income from the trust property. 

Reservation by settlor of aright to support. Suppose the trans- 
feror of property takes as part of the consideration for the transfer 
an agreement or charge that the transferee will support the trans- 
feror during his life or for a fixed period. Whether or not such a 
stipulation makes the transfer one which subsequent creditors 
can set aside in its entirety is a question for the law of fraudulent 
conveyances,*” having no particular relation to spendthrift trusts. 
If the transferee’s interest in the property is valid against the 
claims of the transferor’s subsequent creditors, may they never- 
theless reach the right to support which the transferor has re- 
served? ‘There is no reason to distinguish this situation from any 
other involving an interest which a person has created for his own 
benefit, and it is accordingly held that the transferor’s right to 
support can be reached by his creditors.** 

Interests in fee or absolute interests. When a person creates a 
trust for the benefit of himself in fee his creditors may reach his 





31 66 Md. 436, 8 Atl. 84 (1887). 

32 The cases are in conflict on this point. The majority, perhaps, hold that the 
mere fact that the transferor reserves a right to be supported out of the property 
will not make the entire transfer fraudulent as to subsequent creditors. Tibbals v. 
Jacobs, 31 Conn. 428 (1863); Baxter v. Baxter, 19 Cal. App. 238, 125 Pac. 359 
(1912) ; Bowlus v. Shanabarger, 19 Ohio C. C. 137, 10 Ohio C. Dec. 167 (1899). 
Contra: Gordon v. Reynolds, 114 Ill. 118, 28 N. E. 455 (1885). Many cases on 
the subject are collected in Note (1919) 2 A. L. R. 1438, 1452. See also Moore, 
FRAUDULENT CONVEYANCES (1908) 424. 

83 Warner v. Rice, 66 Md. 436, 8 Atl. 84 (1887); Bryan v. Knickerbacker, 
1 Barb. Ch. 409 (N. Y. 1846); McLean v. Button, 19 Barb. 450 (N. Y. 1854) 
(statute) ; Sloan v. Birdsall, 58 Hun 317, 11 N. Y. Supp. 814 (1890) (statute). See 
also Nolan v. Nolan, 218 Pa. 135, 67 Atl. 52, 12 L. R. A. (N.s.) 369 (1907). But 
cf. Holmes v. Penney, 3 K. & J. 90 (1856). 
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interest even though express restraints on its alienation have been 
imposed by the instrument creating the trust. This result may 
often be reached because of statutory provisions such as those 
discussed above.** The result, however, is not dependent on stat- 
ute. One can not create a spendthrift trust for himself in fee any 
more than he can create such a trust of a life interest in favor of 
himself. Nor is the result changed if his interest is subject to the 
discretion of the trustee. If the trustee has discretion to convey 
the fee or absolute interest to the settlor, creditors of the settlor 
may reach the entire interest.*° 


Wuat ConstTITuTES GIVING CONSIDERATION 


A person may cause a spendthrift trust to be created for his 
own benefit by furnishing the consideration for a conveyance by 
another person to the trustee. In such a case, his interest will be 
treated as it would if he had conveyed his property directly to the 
trustee. Where he pays cash or its equivalent for the conveyance 
there is no difficulty. The question is not so clear, however, 
in other circumstances. Several cases which discuss the ques- 
tion of what constitutes paying consideration for a spendthrift 
trust for one’s own benefit are considered in the following para- 
graphs.*° 

Paying off incumbrances on the trust property. A situation 
presenting no great difficulty arises when the beneficiary of a 
spendthrift trust created by another pays off incumbrances on the 
trust property. Thus, suppose that A creates a trust in favor of 
B, under which B’s interest is exempt from the claims of creditors 
either because of statutory provisions or because valid restraints 
are imposed by the terms of the trust. The trust property at the 
time of the creation of the trust is subject to a mortgage. If B 
pays off the mortgage or discharges some other incumbrance on 
the trust property, B’s creditors may reach the trust property to 





34 Supra pp. 204-05. See Carter v. American Trust Co., 82 Ind. App. 587, 147 
N. E. 158 (1925). 

35 Hay v. Price, 15 Pa. Dist. Rep. 144, 32 Pa. Co. Ct. 197 (1906). See also 
Crane v. Illinois Merchants Trust Co., 238 Ill. App. 257 (1925). 

36 This problem is also discussed in Note (1930) 30 Cox. L. Rev. 216, and in 
Behrends, Liability Under Trusts to Creditors of the Trustor (1929) 3 So. Cattr. 
L. REv. 75. 





214 HARVARD LAW REVIEW 


the extent that its value has been increased by B’s payment.*’ 
The practical effect of B’s payment, of course, is the same as if 
he had simply added an equivalent amount of cash to the property 
held by the trustee, and by paying off an incumbrance he can not 
avoid the general rule that one can not create a valid spendthrift 
trust for one’s own benefit. 

Giving up curtesy. Another instance of a question of what 
constitutes giving consideration for the creation of a spendthrift 
trust is presented when one spouse creates a spendthrift trust by 
will in favor of the other spouse, on condition, however, that the 
beneficiary of the trust give up all dower or curtesy rights in the 
testator’s estate. Suppose that A by will leaves property to T on 
a spendthrift trust for B, A’s husband, for life, with remainder 
to their children, with a provision that B’s interest is to be effec- 
tive only if he gives up his other rights in A’s estate. If B accepts 
the benefit of the trust provision, can his creditors reach his in- 
terest in the trust? The husband’s interest in the wife’s property 
after her death is certainly a property right, and the surrender of 
this interest is a material consideration without which the trust 


would not have arisen. Accordingly it is held ** that creditors of 
the beneficiary of such a trust can reach his interest.*® 
Settling will contests and other disputes. Suppose that as a re- 





87 Gilkey v,. Gilkey, 162 Mich. 664, 127 N. W. 715 (1910) ; Woodruff v. John- 
son, 4 Halst. Ch. 729 (N. J. 1851), aff’'g Johnson v. Woodruff, 4 Halst. Ch. 120 
(N. J. 1849). 

388 ReQua v. Graham, 187 Ill. 67, 58 N. E. 357 (1900) ; Bank of Commerce v. 
Chambers, 96 Mo. 459, 10 S. W. 38 (1888). But see Merchants Nat. Bank v. Crist, 
140 Iowa 308, 313-14, 118 N. W. 394, 395-96 (1908); Weller v. Noffsinger, 57 
Neb. 455, 458, 77 N. W. 1075, 1076 (1899); cf. Fleming’s Estate, 217 Pa. 610, 66 
Atl. 874 (1907). It might be argued that the creditors should be able to reach the 
interest of the beneficiary only to the extent to which he has created the trust, as 
measured by the value of the consideration he gave. Cf. Gilkey v. Gilkey, 162 
Mich. 664, 127 N. W. 715 (1910). And see Lester v. Garland, 5 Sim. 205 (1832) ; 
Mackintosh v. Pogose, [1895] 1 Ch. sos. 

89 Whether this result would be reached where a widow accepts a spendthrift 
trust created by her husband’s will in lieu of her statutory share of her husband’s 
estate may be questioned. In jurisdictions which strongly support spendthrift 
trusts such a result might well be looked upon with disfavor, since its effect would 
be to make it practically impossible for a husband to create a spendthrift trust 
for his wife in his will. But cf. Warner v. Walsh, 15 F.(2d) 367 (C. C. A. 2d, 
1926); United States v. Bolster, 26 F.(2d) 760 (C. C. A. 1st, 1928); Allen v. 
Brandeis, 29 F.(2d) 363 (C. C. A. 8th, 1928), all holding that for income tax pur- 
poses the widow in such a situation was a purchaser of the trust. 
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sult of the contest of a will the parties agree that one of the con- 
testants shall take as his interest in the testator’s estate the bene- 
fit of a spendthrift trust during his life, although no such trust in 
his favor was created by the will. In Iowa it has been held that 
in such a case the creditors of the beneficiary of a discretionary 
trust may reach his interest.*° A similar result was reached in 
New York where a grantee of land created a trust in order to 
effect a settlement of a suit brought by the heirs of the grantor.** 
A doubtful limitation on this rule has been introduced in Massa- 
chusetts in Hale v. Bowler.*? There the court found that the 
claim of the contestant was in fact unfounded, and that he made 
it only in order to exact some settlement from the beneficiaries 
under the will. The court accordingly held that the contestant 
gave up nothing — since his claim was an invalid one — and that 
the spendthrift trust created for his benefit as a result of the 
contest could not be reached by his creditors. This result seems 
unfortunate. If the contestant’s claim was of enough strength 
to cause the other beneficiaries under the will to create a trust in 
his favor in order to settle the matter, the claim did as a matter 
of fact, if not as a matter of law, have value,at least to that ex- 
tent. And the result of the case is to put the contestant who is 
simply holding up the other beneficiaries under the will in a better 
position than the contestant: who has a bona fide claim.** 

Other instances. Several cases have presented unusual situa- 
tions of fact raising the question of what constitutes giving con- 
sideration for the creation of a spendthrift trust for oneself. In 
McColgan v. Walter Magee, Inc.,** property was given to A and 
B, on trust for A, B, C, and D, equally, until any three of the 
beneficiaries should elect to terminate the trust. It was provided 
that if three of the beneficiaries should so elect the trust should 





40 DeRousse v. Williams, 181 Iowa 379, 164 N. W. 896 (1917). See also 
Johnson v. Stringer, 148 Atl. 447, 452 (Md. 1930). 

41 Matter of Blake’s Will, 226 App. Div. 580, 235 N. Y. Supp. 324 (1929). 
But see, apparently contra, Everett v. Peyton, 167 N. Y. 117, 60 N. E. 423 (1901). 
Compare also Birmingham Excelsior Money Soc. v. Lane, [1904] 1 K. B. 35. 

42 o15 Mass. 354, 102 N. E. 415 (1913). 

43 Hale v. Bowler may have been limited by Forbes v. Snow, 245 Mass. 85, 89, 
140 N. E. 418, 419 (1923). In the latter case an ordinary trust without restraints 
was created in the settlement of a will contest. The court made its opinion clear 
that a person could not thus create a spendthrift trust for himself, 

44 172 Cal. 182, 155 Pac. 995 (1916). 
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be terminated. All of the beneficiaries agreed to terminate the 
trust, and the share of C was by the agreement given to A and B 
on trust to pay the income to C for life, with an express restraint 
on alienation and exemption from liability for debts, and to pay 
the remainder to C’s wife. The court held that C’s creditors could 
reach his interest. The fact that consideration here came in part 
from others, since their consent was required, was held to be im- 
material, inasmuch as the property was in fact C’s share. 

In Murphy v. Delano,** property was given by will to trustees 
on a discretionary trust for the son of the testator, with remainder 
to the son’s children. The trustees were to have discretion to pay 
the principal to the son if in their judgment it would be for the 
best interest of the son and his heirs “ for him to have possession 
and control of the whole ” of the property. At the son’s request 
the trustees agreed to pay the principal to him on his agreement 
that he would give it back to them on a spendthrift trust for him- 
self. After this transaction had been carried out, a creditor of 
the son sought to reach his interest. The court was clearly of the 
opinion that a spendthrift trust created for oneself would be in- 
valid. The court said, however, that the transfer to the son was 
in excess of the trustees’ power under the will, as the fact that a 
spendthrift trust was required showed that in the trustees’ judg- 
ment it was not best for the son to have possession and control 
of the property. It was accordingly held that the son’s credi- 
tor could not reach the interest. The reason given by the court 
seems unsound, in view of the fact that the trustees did in fact 
transfer the property to the son. The result of the case, how- 
ever, may probably be supported on the ground that the son did 
not in substance give up any right in having the spendthrift trust 
created. The whole matter took place as one transaction, and there 
was no time when the son was entitled to the principal of the origi- 
nal trust free and clear of any restrictions. He got the money, if 
in fact he ever received it at all, only on condition that he pay it 
back, and his payment of it to the trustees was not a transfer of 
his own property to them for his own benefit, but simply a ful- 
fillment of his already existing obligation to convey the property 
to the trustees. A somewhat similar question was presented in 





45 g5 Me. 229, 49 Atl. 1053, 55 L. R. A. 727 (1901). 
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Lippincott v. Evens.*° There property was given to executors on 
trust to pay “‘ the income to A, and, upon her request, to pay to 
her a part or all of the principal sum,” with the remainder after 
A’s death to be conveyed according to A’s will. At A’s request the 
executors used the principal sum to buy a piece of land on which 
A lived. The court held that this land was part of the original 
trust and that A’s creditors could not reach it, since the statutory 
provisions in force ** exempted property held in trust from the 
claims of creditors when the trust was created by someone other 
than the debtor. 

Hoffman v. Beltzhoover ** is an unusual case in which what 
must be said to have been a spendthrift trust created for the bene- 
fit of the settlor was held valid against the claims of creditors. 
There land was given by will to A. The will provided that if A 
sold the land, ‘‘ there shall remain in the hands of the purchaser 
and as a lien upon said land the sum of Twenty-five Hundred 
Dollars for the sole use and support and for no other purpose, of 
the said A during the term of his natural life, and my Executor is 
hereby appointed and constituted a Trustee for the collection of 
the interest accruing ” on this sum of $2500, and no part of the 
principal of the $2500 was to be used for the support of A, but 
the interest only.: A sold the land to B, and the fund was set up 
as provided in the will, secured by a lien. A assigned his interest, 
and B filed a bill of interpleader to determine whether he should 
pay the interest to A or to A’s assignees. The court held that this 
was a valid spendthrift trust and that payment must be made to 
A. Several points were apparently overlooked in reaching this 
decision. In the first place, if there was a trust at all B’s obliga- 
tion was to pay to the executor who was named by the will as trus- 
tee, and so far as B was concerned it made no difference whether 
A had assigned or not. In either event his duty was to pay to the 
executor-trustee. In the second place, it seems fairly clear that no 
trust at all was established by the will. If there was a trust prior 
to A’s sale of the land, what was the trust property? And finally, 
whatever trust existed was established by A for himself, and 
should not have been held valid. The provision that if A sold the 





46 35 N. J. Eq. 553 (1882). 
47 These statutes are discussed supra pp. 204-05. 
48 71 W. Va. 72, 76S. E. 968 (1912). 
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land a part of the proceeds should not be paid to him, but should 
be held by the vendee as a lien upon the land, was clearly a partial 
forfeiture on the alienation of A’s interest, which was a legal fee. 
Such a forfeiture is void. A held the land free and clear of any 
such restriction and could have sold the land without establishing 
such a trust. If he chose to establish such a trust, he established 
it for his own benefit and paid consideration for it. This point 
the court mentioned,” but very briefly, and without any consid- 
eration of the real issue presented.” 

Trusts created in contemplation of marriage. Before the de- 
velopment of spendthrift trusts, it was generally held that a 
woman could settle her own property on trust for her own sepa- 
rate use, that such a trust would be valid against the claims of 
her husband, and that a clause against anticipation in such a 
settlement would be enforced.** So long as married women lacked 
full capacity at law, such decisions were necessary for their pro- 
tection. Where married women have been given full capacity, 
however, the courts have properly held that there is no longer 
any reason for distinguishing between women and men on the 
question of the validity of a spendthrift trust created for the 
benefit of the settlor. Accordingly such trusts have been held in- 
valid against the claims of creditors when created either by a 
woman already married * or by a single woman in contemplation 
of marriage.” 


VoLUNTARY ALIENATION 


The cases relating to the voluntary alienation of the interest 
of one who has created a spendthrift trust for his own benefit are 
in much confusion. The question presented does not depend on 
exactly the same considerations as does the problem raised when 
the rights of creditors are involved. So far as creditors are con- 
cerned, the question is whether a man can manipulate his own 





49 This has been determined in West Virginia. Cobb v. Moore, 90 W. Va. 63, 
110 S. E. 468 (1922). 

50 71 W. Va. at 75, 76 S. E. at 960. 

51 On this question, compare also Holmes v. Penney, 3 K. & J. 90 (1856). 

52 The cases, all English, are collected in Gray, RESTRAINTS ON ALIENATION 
(2d ed. 1895) § 2774. 583 Pacific Nat. Bank v. Windram, 133 Mass. 175 (1882). 

54 Brown v. Macgill, 87 Md. 161, 39 Atl. 613, 39 L. R. A. 806 (1898); 
Jackson v. Von Zedlitz, 136 Mass. 342 (1884); cf. Ghormley v. Smith, 139 Pa. 
584, 21 Atl. 135 (1891). 








oa. 


a 


— -..64 Ss ot et A ae lume 





st 


on 
en 
n- 
wn 


63, 


ION 
32). 
8) 5 











SPENDTHRIFT TRUSTS CREATED FOR THE SETTLOR 219 


property so that he retains the benefit of it but is nevertheless able 
to avoid using it to pay his debts. The uniform answer to this 
question is that he can not. So far as voluntary alienation is con- 
cerned, the question is whether a man can place his own property 
so far out of his control that although he retains the benefit of it, 
he can not alienate it even though he is possessed of full legal 
capacity. Cana man bind his own future conduct for all time in 
a matter which concerns himself alone? It should be easy to 
give a negative answer to this question, but the cases which have 
considered it are not uniform. The problem is closely related to 
that of the power of a person to terminate a spendthrift trust 
which he has created for his own benefit. Here, as there, the 
courts have not given adequate consideration to the real ques- 
tions involved. 

When the trust is for the benefit of the settlor for life with the 
remainder after his death to others, voluntary alienation of the 
settlor’s interest has been allowed in New York® and Pennsyl- 
vania,”® and denied in Michigan.’ The Pennsylvania cases, how- 
ever, must be considered with other cases on the closely related 
question which arises when the trust is for the benefit of the 
settlor for life, with remainder as he may by will appoint, and 
with a gift in default of appointment according to the laws re- 
lating to intestacy, or to a named person. The Pennsylvania 
courts which have considered this question alone, have held that 
the settlor’s assignment of his right to receive the income is valid,” 
but that his assignment of the principal is invalid.*® But a curious 
rule has been introduced regarding suits by creditors which the 
courts regard as part of a collusive attempt by the settlor to alien- 
ate his interest. These cases are considered in the following 
paragraph. 





55 Newton v. Hunt, 201 N. Y. 599, 95 N. E. 1134 (1911), aff’g 134 App. Div. 
325, 119 N. Y. Supp. 3 (1909) (statute) ; Matter of Blake’s Will, supra note 41. 

56 Andress v. Lewis, 1 Pa. Co. Ct. 293, 17 W. N. Cas. 270 (1886); Egbert v. 
de Solms, 218 Pa. 207, 67 Atl. 212 (1907). Compare also Crane v. Illinois Mer- 
chants Trust Co., 238 Ill. App. 257 (1925), involving a spendthrift trust of an 
absolute interest. 

57 Hackley v. Littell, 150 Mich. 106, 113 N. W. 787 (1907). 

58 Patrick v. Bingaman, 2 Pa. Super. Ct. 113 (1896) ; Philadelphia v. Meredith, 
49 Pa. Super. Ct. 600 (1912), aff’g 20 Pa. Dist. Rep. 22 (1910). 

59 Patrick v. Bingaman, 2 Pa. Super. Ct. 113 (1896) ; Fox’s Estate, 8 Pa. D. & 
C. 375 (1926). 
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Collusion. In Kutz v. Nolan“ the situation was this. A had 
created a spendthrift trust for his own benefit, retaining a power 
to appoint the remainder by will, with a gift in default of appoint- 
ment to those who would take under the laws relating to intestacy. 
In order that he might reach the income to accrue under this trust, 
A gave his note to B with the understanding that B would sue to 
collect the amount due on the note out of the trust property. The 
court having in mind its unfortunate holdings that A could not 
terminate a trust of this sort, said in an elaborate dictum that 
this was simply a collusive attempt to terminate the trust and 
that the creditor could not recover from the trust fund. “ The 
cestui que trust in this case . . . is without authority to revoke 
the trust either directly or by consenting to an act which will in- 
directly defeat it.” ** The court held that the question of collu- 
sion should be determined by a jury, and in later proceedings 
under the same trust, creditors were denied recovery because their 
actions were found to be collusive.’ A similar result has been 
reached in New Jersey,®* where the court not only denied the 
creditor recovery because of the collusion, but even dismissed the 
action on its own motion although the trustee and beneficiary 
did not raise the question. 

These decisions denying recovery to a creditor because of col- 
lusion seem unsupportable. In making them, it seems clear that 
the court in Pennsylvania was influenced by previous holdings 
that the settlor could not terminate a trust created for his own 
benefit. If the court had realized that the collusion cases involved 
the principle of voluntary assignment rather than of termination 
it seems certain that it would not have reached such an unfortu- 
nate result. There seems no reason why this result should be fol- 
lowed in other jurisdictions. If a person creates a spendthrift 
trust for himself, his interest should be held to be freely alienable, 
and consequently there is no possible room for any question of 
collusion. 





60 224 Pa. 262, 73 Atl. 555 (1909). See also Fidelity Trust Co. v. New York 
Fin. Co., 125 Fed. 275 (C. C. A. 3d, 1903), where, however, the gift in default of 
appointment was to issue. 61 224 Pa. at 266, 73 Atl. at 557. 

62 Albright v. Nolan, 20 Pa. Dist. Rep. 813, 3 Berks Co. L. J. 56 (1910); 
Hahn v. Nolan, 3 Berks Co. L. J. 58 (Pa. 1910). 

63 First Nat. Bank v. Parker, 87 N. J. Eq. 595, ror Atl. 276 (1917). The 
dissenting opinion by Swayze, J., seems clearly to present the better view. The 
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Business trust certificates. Under the New York type of stat- 
ute providing that the interest of a beneficiary of a trust for the 
receipt of the rents and profits of land or the income from per- 
sonal property shall not be alienable, can the holder of a certifi- 
cate of beneficial interest of a business trust assign his interest? 
The two cases which have considered this question have held that 
the interest is alienable.** The chief reason given is that the in- 
terest in such a case is created by a person for his own benefit, 
and that consequently the statute does not apply. It is also said 
that the statute has no application because the interest of the 
beneficiary is not merely to receive the income but is really an 
interest in fee, or an absolute interest. 


TERMINATION 


If a person creates a spendthrift trust for his own benefit, may 
he terminate the trust so far as his interest is concerned, and 
compel the trustee to convey his interest to him? Except in 
Pennsylvania, this question has rarely arisen, but the few cases 
elsewhere on the question have allowed the termination. Such 
a termination is also possible by statute in New York if the settlor 
is the sole beneficiary of the trust or if he obtains the consent of 
all the other beneficiaries.°° In Pennsylvania, however, where 
the question has arisen most frequently, such termination by the 
settlor has been denied. Thus where A transfers property to a 
trustee on a spendthrift trust for A’s life, with remainder as A 
shall by will appoint, and in default of appointment according to 
the laws regulating intestacy, A is not allowed in Pennsylvania 
to terminate the trust and compel the trustee to reconvey the prop- 
erty to him.*’ This result, however, is not dependent on the ex- 
istence of a spendthrift trust. Termination is likewise denied in 
Pennsylvania although the trust imposes no restraints on aliena- 





trustee in this case was a Pennsylvania trust company, and the result was doubt- 
less influenced by the Pennsylvania cases. 

64 Liberty Nat. Bank & Trust Co. v. New England Investors Shares, Inc., 
25 F.(2d) 493 (D. Mass. 1928) (New York law); Baker v. Stern, 194 Wis. 233, 
216 N. W. 147 (1927). 

65 Stephens v. Moore, 298 Mo. 215, 249 S. W. 601 (1923). See also Voorhies v. 
Voorhies, 66 Misc. 78, 120 N. Y. Supp. 677 (1910). 

86 This is provided by § 23 of the New York Personal Property Law. 

87 Ashhurst’s Appeal, 77 Pa. 464 (1875); Neal v. Black, 177 Pa. 83, 35 Atl. 
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tion.** This result seems to be due largely to a following of the 
doctrine of Claflin v. Claflin® in a situation to which it is not 
apposite. Claflin v. Claflin enunciates a doctrine which is based 
upon the intention of the settlor. Where the settlor has clearly 
expressed his intention that the trust should not be terminated, 
some courts will not terminate the trust even in favor of a sole 
beneficiary who is suz juris. But when the settlor is still present 
and indicates that his intention has changed and that he now 
wants to have the trust terminated, Claflin v. Claflin certainly has 
no application. Indeed, if the intention of the settlor is of con- 
trolling importance, why should not the settlor’s present intention 
be considered, and the trust terminated? The doctrine of the 
Pennsylvania court is apparently based on the idea that a man in 
a moment of wisdom should be able to protect himself against his 
subsequent folly. The fact that a man in a moment of folly is 
thus allowed to tie himself up in a way which subsequent wisdom 
can not untangle is ignored by the Pennsylvania doctrine. When 
the question is presented in other jurisdictions, the cases allowing 
the settlor of such a trust to terminate it should unquestionably 
be followed. 


CoNCLUSION 


If spendthrift trusts are to be tolerated at all, we may well ques- 
tion the soundness of a rule which allows a man to hold the bounty 
of others free from the claims of his creditors, but denies the same 
immunity to his interest in property which he has accumulated 
by his own effort. But, as we have seen, it is well settled by the 
cases that a man may not validly create a spendthrift trust for 
his own benefit. These cases present one of the most important 
of the growing limitations on the doctrine of spendthrift trusts. 


Erwin N. Griswold. 


Wasuincron, D. C. 





561 (1896), aff’g 43 Pitts. L. J. (N.s.), 45 (Pa. 1895) (discretionary); Kutz v. 
Nolan, 224 Pa. 262, 73 Atl. 555 (1909) ; Willard v. Integrity Trust Co., 273 Pa. 24, 
116 Atl. 513 (1922). Compare also the discussion of collusion, supra p. 220. 

68 Reidy v. Small, 154 Pa. 505, 26 Atl. 602, 20 L. R. A. 362 (1893); Rynd v. 
Baker, 193 Pa. 486, 44 Atl. 551 (1899). The general question of the termination 
of trusts which have been created for the sole benefit of the settlor, and not in- 
volving spendthrift trust provisions, is discussed in Evans, The Termination of 
Trusts (1928) 37 YALE L. J. 1070, 1071-75. ® 149 Mass. 19, 20 N. E. 454 (1899). 





PERSONAL INJURY IN THE MARITIME INDUSTRY 223 


LEGAL ADJUSTMENTS OF PERSONAL INJURY 
IN THE MARITIME INDUSTRY 


ro and ashore modern industry exacts a constant toll 
of injuries to things and persons. It is an overhead item 
which challenges present-day society to lessen its volume to the 
irreducible minimum, and to provide through the palliatives of 
its juristic system a rational and adequate adjustment of the 
operating losses when so reduced. In the maritime field the first 
challenge is being met by constantly better ship construction, by 
increased operating efficiency, by more intensive study of oceanic 
conditions, which the great Maury’ began, and by international 
codperation looking to safety at sea.2 The second invites an 
examination of the maritime law, which in this paper confines 
itself solely to the toll of life and limb upon operatives and 
patrons. 

In all the cases which follow, the common fact is that a human 
being has been injured or killed. Philosophically speaking, the 
legal adjustment should be keyed to the event itself, whether it 
happens in maritime or non-maritime industry, for its occurrence 
creates in either case a social problem ashore where the depend- 
ents live. From the humanitarian standpoint also there can be 
no gradations of merit among the sufferers. These observations 





1 Matthew F. Maury was appointed chief of the Depot of Charts and Instru- 
ments in 1841; his insistence upon international codperation led in 1853 to a 
general conference at Brussels. His idea for the establishment of “lanes'” of 
travel is one of the great factors for safety, especially on the North Atlantic. 

2 An international conference to revise and amend the Convention of 1914 for 
safety of life at sea met at London in 1929 and put forth on May 31 a new Con- 
vention. International Convention for Safety of Life at Sea, 1929 (1929) 7 
A. M. C. 993. The 1914 Convention, sketched in a Note in (1929) 23 Am. J. Int. 
Law 405, was not ratified by the United States, and the Great War interfered with 
its general acceptance. This country and seventeen others comprising the mari- 
time nations were represented in the 1929 conference. Its recommendations cover 
the headings of “construction,” “life saving apparatus,” “radio telegraphy,” 
“safety of navigation,” and “ certificates” (of compliance with the other require- 
ments). See Note (1930) 24 Am. J. Int. Law 133. On the general history of the 
movement for international codperation at sea, consult 1 OPPENHEIM, INTERNA- 
TIONAL Law (4th ed. 1928) 492. 
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apply to the death of any person anywhere; but they are particu- 
larly apposite to the conditions in our present maritime law, where 
the adjustment varies with the status or the occupation of the 
victim, and, frequently, from those of like facts occurring ashore. 
These variances are particularly unfortunate in respect to the 
employee classes. Abstractly they seem indefensible if the shore 
law adjustments are taken for a standard. 

But if it be conceded that any particular nation’s legal han- 
dling of maritime injuries tends toward conformity with the law 
for similar occurrences ashore, it is affected also by the fact that 
its maritime industry operates in a competitive field which is 
world-wide in scope. Social philosophies which win legal em- 
bodiment in the territory of any particular nation enjoy there a 
protective tariff under that nation’s sovereignty, which, imposing 
upon its subjects equal duties, leaves competitive conditions 
relatively unaffected. But the nation which charges upon its own 
seagoing enterprises more costs than do the others handicaps 
itself afloat; and one which modernizes conditions of employment 
ashore puts its maritime industry at a disadvantage in competing 
for personnel from its own working classes. These considera- 
tions, whether consciously or subconsciously, have no doubt so 
far affected our maritime law that some of the variances between 
the shore law and the sea law may be ascribed to this factor. 

It is the purpose of this paper to examine the divergencies be- 
tween the accepted rules which today govern in cases of injury 
afloat and ashore, particularly in the employer-employee relation- 
ship. In our American system, this purpose encounters peculiar 
complications in the sea law which are unnecessary, and, in them- 
selves, no essential part of a national admiralty corpus, but are 
due solely to the curiosities of our political structure. Insofar as 
the paper is of any practical service, it is designed to be of use to 
the general practitioner, who meets the maritime law incidentally, 
and who on the plaintiff’s side in a personal injury or death case 
has to consider what law governs the right he seeks to establish 
and decide which forum he may or must select. 
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I. THe LAw WuicH GOVERNS MARITIME INJURY 





















Admiralty law is a body of concepts, international in character 
like “international law” itself or the “law merchant,” which, ql 
like them, has its history and its classic expositions. Its codes 
and its usages * furnish an indefinable reservoir into which judges 
dip, as they dip into the no less indefinable ‘common law,” for 
principles wherewith to give juristic significance to events. There 
is, however, no international tribunal for admiralty litigation; * 
the courts of the various countries are its forum. As in other in- 
stances involving a corpus juris conceived of as common to all 
nations and of ecumenical scope, questions therefore arise as h 
to just what “law ” it is which the forum of a particular sover- 
eign dispenses.° Concerning our topic, Mr. Justice Holmes has 
lately made the somewhat belligerent answer: “... we must 
realize that however ancient may be the traditions of the mari- 
time law, however diverse the sources from which it has been 
drawn, it derives its whole and only power in this country from 
its having been accepted and adopted by the United States. 


—— 


—— 






























3 HucHEs, ADMIRALTY (2d ed. 1920) 5, remarks that the admiralty classics bear 
to marine law “the relation that Bacon’s Abridgement or Coke’s and Blackstone’s Hh. 
writings bear to the common law of England.” Sayre, Cases ON THE LAW OF { 
ADMIRALTY (1929) c. 1, reprints the Laws of Oleron with their history. The his- rf 
tory and the classics are also dealt with in Coxe, Admiralty Law (1908) 8 Cot. L. | 
Rev. 172, 176 et seg. See also Benedict, The Historical Position of the Rhodian 
Law (1909) 18 Yate L. J. 223; Senior, Early Writers on Maritime Law (1921) 
37 L. Q. Rev. 323; 1 HotpswortH, History or ENcLisH Law (1924) 544. 

4 The Permanent Court of International Justice, sitting at The Hague, in 1927 
supplied an international tribunal for the settlement of certain phases of a high seas i 
collision in which a French vessel sank a Turkish ship. See the Publication of the 
Permanent Court, Series A, collection of Judgments, No. 10; Berge, The Case of i 
the S. S. “ Lotus” (1928) 26 Micu. L. Rev. 361; Hudson, The Sixth Year of the i 
Permanent Court of International Justice (1928) 22 Am. J. Int. Law 1, 8. 

5 This is elaborately dealt with in 1 OPPENHEIM, INTERNATIONAL Law c. I. 
The international character of the law merchant, in which is included the ad- 
miralty law, is asserted by Matynes, LEx MERCATORIA (1622) 2, the first work in i 
English on the topic. Zoucu, JURISDICTION OF THE ADMIRALTY (1686) 809, called 
it a “branch of the law of nations.” See the various papers gathered in SELect 
Essays ON ANGLO-AMERICAN LecaL History (1907-09): Scrutton, Roman Law 
Influence in Admiralty, 1 id. 237, 239, says that “it is recognized by the laws of 
England”; Holdsworth, The Law Merchant, 1 id. 327, asserts that the “ common if 

| 


law borrowed from it”; Jenks, Teutonic Law, 1 id. 34, 38, remarks that “ it is 
obeyed, no one knows why.” 
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There is no mystic over-law to which even the United States 
must bow.” ° 

This merely means, however, that, under the Constitution, the 
United States, as an international unit or personality, rather than 
the states in the Union, is the chooser of what particular doctrines 
it will label as its maritime law. For by the Constitution of the 
United States the judicial power shall “extend to all cases of 
admiralty and maritime jurisdiction.”* From this has been 
worked out a scheme which conceives of a corpus juris maris* 
and which makes the federal authority its custodian. This is 
the major premise of the famous Jensen case; ° and a series of 
decisions has recorded its firm establishment.*® Under its aegis 
the maritime law has been reshaped in the last few years, for 
Congress, accepting the invitation to occupy the field, has enacted 
an unparalleled volume of legislation.* Acting under a mere 





6 The Western Maid, 257 U. S. 419, 432 (1922). But see (1922) 20 Micu. L. 
REV. 533, 535. 

7 Art. III, §2. See Putnam, How the Federal Courts Were Given Admiralty 
Jurisdiction (1925) 10 Corn. L. Q. 460; Stinson, Admiralty and Maritime Juris- 
diction of the Courts of Great Britain, France, and the United States (1921) 16 ILL. 
L. REv. 1. 

8 This is a phrase which Mr. Justice Holmes will have none of. In his dissent 
in Southern Pac. Co. v. Jensen, 244 U. S. 205, 220-21 (1917), he calls it “not a 
corpus juris [but] a very limited body of customs and ordinances of the sea.” 

® Southern Pac. Co. v. Jensen, 244 U.S. 205 (1917). The theory might have 
been more palatable had it not coated so bitter a pill for the labor interests and 
the humanitarians, for the actual decision was that a state compensation act could 
not apply to an injury on admiralty waters to a maritime worker. See Chamber- 
lain, The Conflict of Jurisdiction in Compensation for Maritime Workers (1921) 
1z Am. Las. Lec. Rev. 133; Furuseth, Harbor Workers are not Seamen: An Es- 
sential Distinction in Compensation Legislation, 11 id. 139; Hatch, The “ Maritime” 
Twilight Zone from the Standpoint of Compensation Administration, 11 id. 148; 
Andrews, Legislative Progress of Accident Compensation for “ Maritime” Workers, 
11 id. 152; Cunningham, The Tables Turned — Lord Coke Demolished (1921) 
55 Am. L. Rev. 685; Dodd, The New Doctrine of the Supremacy of Admiralty over 
the Common Law (1921) 21 Cox. L. Rev. 647; Fett, Recent Propitems IN AD- 
MIRALTY JURISDICTION (1922) 19; Notes (1921) 34 Yate L. J. 298; (1924) 37 
Harv. L. Rev. 1114; (1927) 40 id. 485. 

10 Morrison, Workmen’s Compensation and the Maritime Law (1929) 38 YALE 
L. J. 472, 474, traces the history of the theory back to The Lottawanna, 21 Wall. 
558, 575 (U.S. 1874), wherein Bradley, J., remarked: “ One thing, however, is un- 
questionable; the Constitution must have referred to a system of law coextensive 
with, and operating uniformly in, the whole country.” 

11 Besides the federal death act of 1920, the Seaman’s Act of that year, and 
the Harbor Workers’ Act of 1927, all of which are dealt with infra pp. 237-44, 
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grant of “ judicial power,” Congress has functioned pretty much 
as it has under the grant of “ power to regulate ” interstate com- 
merce. The Seaman’s Act, for instance, “covers the entire field 
of liability for injuries to seamen, it is paramount and extensive 
and supersedes the operation of all state statutes.” So says the 
Supreme Court in Lindgren v. United States, citing its decisions 
under the interstate commerce clause.*” 

What matters fall within the purview of the constitutional grant 
to the federal authority? The answer is that within it are those 
matters which are “ maritime.” If they are “maritime” ** their 
legal significances are determined under the corpus juris maris. 
Two grand classes have been catalogued, and a jurisprudence 
largely conceptual has been developed upon them. Contracts 
are “maritime” by their nature.** But admiralty jurisdiction 
respecting injury or death has apparently no concern with any 
“contract” by reason of which the victim is present at the point 
of injury, although there are embarrassing expressions that the 





there was a modification of the general Merchant Marine Act, 41 Stat. 988 (1920), 
46 U.S. C. §§ 861-89 (1926), and of the Maritime Lien Act, 41 Stat. 1005 (1920), 
46 U.S. C. $$ 971-75 (1926). See Griffin, The Federal Maritime Lien Act (1923) 
37 Harv. L. Rev. 15. A ship mortgage act was passed in the same year. 41 Star. 
1004 (1920), 46 U. S. C. $951 (1926); see Canfield, The Ship Mortgage Act of 
1920 (1924) 22 Micu. L. Rev. 10. In 1920 the Supreme Court issued new Rules 
of Practice. 254 U.S. 679. 

12 281 U. S. 38 (1930). See Note (1919) 33 Harv. L. Rev. 300, 303, on the 
interpretation of the wording of the two clauses. 

18 Affixing the “ maritime ” tag has been left pretty much to the courts. In 
the ship mortgage act of 1920, however, Congress took a hand in it. In The 
John Jay, 17 How. 399 (U.S. 1854), foreclosure of a ship mortgage was denied in 
admiralty; under the 1920 act it is specifically provided for. By reading the 
economic signs of the times judicial ingenuity has sustained the mortgage act. 
The Nanking, 292 Fed. 642 (N. D. Cal. 1923), (1924) 33 Yate L. J. 646; The 
Oconee, 280 Fed. 927 (E. D. Va. 1922), (1923) 11 Caxir. L. Rev. 268. Wide pos- 
sibilities are opened by play upon the idea in these decisions that the earlier cases 
which denied admiralty jurisdiction represent merely judicial self-restriction in 
handling matters which have always been within the granted field. 

14 The pigeon-holing under the respective headings “ maritime” and “ non- 
maritime ” leaves some curious variances: a contract for building a new ship, or 
for the sale of a ship, is not maritime; one for repair on a ship is maritime, but if 
the extent of the repair means that a new ship emerges, the repair job ceases to be 
maritime. For numerous examples of hair-splitting distinctions, see Ames, CAsEs 
on ADMIRALTY (1901) 36-64; Lorp AND SpraGuE, Cases ON ADMIRALTY (1926) 
38-56 ; SAYRE, Op. cit. supra note 3, at 65-94. See also (1927) 25 Micu. L. Rev. 289; 
(1927) 40 Harv. L. Rev. 1148; (1928) 41 id. 792. 
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non-maritime character of an injured man’s employment may 
militate against the jurisdiction. Consequently whether the test 
is purely a matter of place of injury alone, or whether it calls not 
only for that, but also for some maritime character beyond that 
arising out of the location upon the admiralty waters, is a ques- 
tion. It seems clear that the injured man’s particular job need 
not be one that could appertain only to a maritime matter, but 
it is undeniable that the general transaction must have a mari- 
time flavor. The latest decision, John Baizley Iron Works v. 
Span,’ upset a compensation award granted by a state court, 
which had held that the work had no direct relation to navigation. 
This statement the Supreme Court expressly denied. “ Repairing 
a completed ship lying in navigable waters has direct and intimate 
connection with navigation,” said Mr. Justice McReynolds, for 
the Court. There is no assertion, however, that the maritime 
character of either the special job of the man injured or the 
general job may establish jurisdiction if he is injured ashore.*® 
Place of injury has been the traditional test in the tort cases.*’ 
Whether the injury is to employee, to passenger, or to things, 


fixing the place of injury involves intricacies. Aside from any 





15 281 U. S. 222 (1930). Span was a shore-living employee of the iron works 
injured while doing a painting job on board. See Note (1912) 25 Harv. L. Rev. 
381, dealing with Imbrovek v. Hamburg-American Steam Packet Co., 190 Fed. 
229 (D. Md. 1911), which disregarded the nature of the job in favor of the place. 
See also Grant Smith-Porter Co. v. Rohde, 257 U. S. 469 (1922); Hough, Ad- 
miralty Jurisdiction of Late Years (1924) 37 Harv. L. REv. 529, 531. 

16 The question is important in the applicability of the maritime law to mari- 
time workers when injured ashore in work of a maritime character. The Harbor 
Workers’ Act accepts place as the criterion in the sense that the act can not apply 
to injury ashore, though state acts may apply to injury afloat; see p. 243, infra. 
In The Montezuma, 15 F.(2d) 580 (W. D. N. Y. 1926), the Seaman’s Act was held 
inapplicable to an injury to a seaman — one definitely employed in the most mari- 
time of contracts —— who was sent ashore with a mooring line and injured there. 
The result was sustained, 19 F.(2d) 355 (C. C. A. 2d, 1927), except for recovery 
under the general maritime law for maintenance and cure. Thus under the strict 
“ place” test neither the Seaman’s Act nor the Harbor Workers’ statute actually 
covers the hazards of the respective jobs. See also Soper v. Hammond Lumber Co., 
4 F.(2d) 872 (N. D. Cal. 1925). 

17 The English law plays upon the instrumentality of the injury and recog- 
nizes admiralty jurisdiction for injuries done by a ship. See Note (1929) 42 Harv. 
L. Rev. 563, on proposals for legislation looking to the adoption of the English rule 
in the United States. On the present law, see Note (1927) 75 U. oF Pa. L. Rev. 
655; (1927) 36 Yate L. J. 1015; (1927) 25 Micu. L. Rev. 667. Under our views 
injuries by a ship to shore structures are not within the admiralty jurisdiction. 








PERSONAL INJURY IN THE MARITIME INDUSTRY 229 


admiralty question, it has to do with the point where the injured 
man’s “right to be free . . . is violated,” where the act of the 
defendant impinges upon the plaintiff’s interest in his personal 
security.* This point must be fixed in order to settle criminal 
jurisdiction, and in order to settle what law governs where there 
is a problem of conflict of laws. It must be fixed in order to 
settle the law applicable to any tort. For admiralty jurisdiction 
this general /ocus of the injury must also be fixed upon the 
waters to which the admiralty law applies. These “ admiralty 
waters ” have a long history; and their widened area in America 
is a tribute to judicial statesmanship.*® It is now stated in terms 
of the navigability, in fact, of waters, whether fresh or salt, tidal 
or non-tidal, which are open to interstate passage, but the factor 
that the commerce is or is not interstate has no bearing.” 
Judicial locating and refusing to locate the “place of injury,” 
in the general sense, upon the waters, has led to hairsplitting de- 
cisions ** which from the point of view of the injured man are of 
pathetic whimsicality. 





18 For the rules determining whether an injury has juristic significance, the 
Conriict oF LAws REesTaTEMENT (Am. L. Inst. 1928) § 411 provides: “ The place 
of wrong is the place where the force for which the actor is claimed to be respon- 
sible first takes harmful effect upon a person or thing.” Section 418 recites: “‘ The 
existence of a cause of action for a tort is governed by the law of the place of 
wrong,” which the Commentary states to be the “ place where the plaintiff’s al- 
leged right to be free from the act or event . . . is alleged to have been violated.” 

19 The ultimate expansion was the work of Roger B. Taney, whose decision in 
The Genesee Chief, 12 How. 443 (U.S. 1851), “‘ asserts the broad doctrine that the 
principles of that [admiralty] jurisdiction ... extend to wherever ships float 
and navigation successfully aids commerce, whether internal or external.” The 
Hine, 4 Wall. 555, 563 (U.S. 1866). See also Smith, The Genesee Chief (1923) 
9 A. B.A. J. 527. Taney’s task was to overcome the limitations inherited from the 
English tradition. “...in England ...the common law courts succeeded in 
establishing the general rule that the jurisdiction of the admiralty was confined to 
the high seas and entirely excluded from transactions arising on waters within the 
body of a country, ... as well as from transactions arising on land, though re- 
lating to marine affairs. With respect to contracts, this criterion of locality was 
carried so far that, with the exception of the cases of seamen’s wages and bottomry 
bonds, no contract was allowed to be prosecuted in the admiralty unless it was 
made upon the sea, and was to be executed upon the sea... .” Bradley, J., in 
Insurance Co. v. Dunham, 11 Wall. 1, 24 (U.S. 1870). 

20 London Guar. & Accident Co. v. Industrial Accident Comm., 279 U. S. 109 
(1929) per Taft, C. J. 

21 E.g., The Strabo, 90 Fed. 110 (E. D. N. Y. 1898), aff'd, 98 Fed. 998 
(C. C. A. 2d, 1900), where a man went over the ship’s rail on a ladder which gave 
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For non-contract matters, then, “ place of injury” upon the 
“ admiralty waters” furnished a bright-line test of admiralty 
jurisdiction, which blocked off an understandable field for the 
operation of the sea law. In Southern Pac. Co. v. Jensen,” the 
Supreme Court jealously guarded this field against state poaching. 
Later decisions guarded it no less jealously when the states sought 
to enter under license of Congress itself.** These decisions gave 
a workably definite formula** for admiralty jurisdiction on the 
tort side. The Supreme Court itself has blurred the test, how- 
ever, for it now declares that if the matter is “local,” then, even 
though the subject matter is in the admiralty, the state law may 
give juristic significance to injuries afloat.*° Whether any given 





way and he fell; and The H. S. Pickands, 42 Fed. 239 (E. D. Mich. 1890), where 
a man went over the ship’s rail on a ladder which gave way and he fell. The 
ship was in admiralty waters in each case, but the courts fixed “the place of 
injury ” in the general sense differently in each. In The Strabo, the court ex- 
plained that the master’s negligence consisted in failure to secure the ladder to the 
ship’s rail, distinguishing The H. S. Pickands, where the master had negligently re- 
moved the end of the ladder from a cleat that held it in place on the wharf. See 
also Smith & Son v. Taylor, 276 U. S. 179 (1928) ; The Atna, 297 Fed. 679 (W. D. 
Wash. 1924); The Brand, 29 F.(2d) 792 (D. Ore. 1928). Although both wharves 
and ships are on the water, an injury on the floating ship in the Jensen case, 244 
U. S. 205 (1917), gave a different result from one on the wharf in the Nordenholt 
case, 259 U. S. 263 (1922). On admiralty jurisdiction respecting wharf damage, 
see (1926) 24 Micu. L. Rev. 405. For further development of the topic of place 
of injury, see Magruder and Grout, Wrongful Death Within the Admiralty Juris- 
diction (1926) 35 Yate L. J. 395, 404; Groner, Demarcation of Jurisdiction of 
State Compensation, Federal Compensation, and Admiralty (1928) 14 Va. L. Rev. 
280. 

22 244 U.S. 205 (1917). 

23 Knickerbocker Ice Co. v. Stewart, 253 U. S. 149 (1920); see (1921) 34 
Harv. L. Rev. 82; (1921) 18 Micu. L. Rev. 793. See also Robins Dry Dock & 
Repair Co. v. Dahl, 266 U. S. 449 (1925). 

24 In State Industrial Comm. v. Nordenholt Corp., 259 U. S. 263, 275 (1922), 
Mr. Justice McReynolds for the Court said: “ Insana was injured upon the dock, 
an extension of the land. . . .” Consequently there was no admiralty jurisdiction 
to be interfered with by the state workmen’s compensation act and the latter was 
applicable. 

25 McReynolds, J., for the Court in Millers’ Underwriters v. Braud, 270 U. S. 
59 (1926), allowed the state workmen’s compensation act to apply to the death 
of one who while “employed as a diver by a ship-building company, . . . sub- 
merged himself from a floating barge anchored in a navigable river . . . thirty-five 
feet from the bank, for the purpose of sawing off the timbers of an abandoned set 
of ways, once used for launching ships, which had become an obstruction to 
navigation . . . he died of suffocation.” 270 U.S. at 62-63. It will be noted that 
the general character of the work was related to maritime matters. 
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case is “local” is far from predictable. The Supreme Court is 
making its own answer in each new case; and each new case calls 
for a reéxamination of the whole sequence of prior ones.” 

If the locale of injury is within a sovereign’s own waters, it is 
part of the Anglo-American tradition that the courts of that 
sovereign — and indeed other courts — will apply his particular 
version of the maritime law in translating the facts into juristic 
results. A ship is a “ floating island,’ fictitiously the territory 
of the sovereign of her flag. If she floats in territorial waters, 
the law of the waters traditionally speaks more loudly than that 
of the ship. If she floats on the high seas, her law is that of her 
flag, but in collision cases on the high seas the identity or differ- 
ence in the ships’ flags gives added play for fine distinctions as 
to the fictional “territory” in which the injury occurred.*’ 
These are the general doctrines. 

When, therefore, injuries to persons upon our own waters are 
litigated here, questions which might arise between ourselves and 
other nations in our reading of the corpus juris maris do not enter. 
What our sovereign says it is will govern, within Mr. Justice 
Holmes’ assertion. Even in collisions between ships of separate 
foreign flags no deference to the “ floating island” concept pre- 
cludes us from applying our own ideas of what is the governing 
law.*® This is clearly so as to our own shore dwellers working on 
board the foreign ship,”® and to passengers embarking or debark- 





26 In London Guar. & Accident Co. v. Industrial Accident Comm., 279 U. S. 
109 (1929), which concerned the death of a fishing company’s employee when 
the boat capsized upon which he was at work in Santa Monica Bay, California, 
Taft, C. J., examined all seventeen of the decisions since the Jensen case, and con- 
cluded that the matter was not “local.” See note 54, infra, for further comment 
on the “local” idea. See also Smith & Son v. Taylor, 276 U.S. 179 (1928). For 
a review of the cases, see Note (1928) 27 Micu. L. Rev. 191-96; (1928) 76 U. oF 
Pa. L. REv. 743; (1928) 38 Yate L. J. 253. 

27 See Magruder and Grout, supra note 21, at 411. See also The Windrush, 
286 Fed. 251 (S. D. N. Y. 1922), aff'd, 5 F.(2d) 425 (C. C. A. 2d, 1924), which 
sustained a suit under the United States death act, 41 Stat. 537 (1920), 46 U.S. C. 
$761 (1926), in behalf of men drowned in the sinking of an American ship after 
collision on the high seas with a Spanish vessel. 

28 See (1929) 42 Harv. L. Rev. 434, on discretion in the exercise of the jurisdic- 
tion. See also Coffey, Jurisdiction Over Foreigners in Admiralty Courts (1925) 
13 Cari. L. Rev. 93. 

29 Williams v. Oceanic Stevedoring Co., 27 F.(2d) 905 (S. D. Tex. 1928); see 
(1928) 42 Harv. L. REv. 273. 
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ing here, whatever might be said as to through passengers on ships 
which merely touch * at our ports. In cases which concern mem- 
bers of the foreign crew within their own ship when the latter is in 
our waters, our courts have conditioned their taking of jurisdiction 
upon the circumstances." 

When the injury occurs in non-territorial waters the topic is less 
clear-cut on the authorities. Section 443 of the Restatement of 
the Conflict of Laws states that: “a claim for an injury committed 
on board a vessel on the high seas is governed by the law of the 
flag.” ** This implies that for an American forum to base a de- 
cision upon rights other than those of the flag would be improper. 
Yet there are American holdings which invoke “ rights” granted 
under our own law, not only in disasters involving single foreign 
ships but also in those involving two such vessels in collision.** 





80 Cf. Savarkaars Case, briefly set forth in 1 OPPENHEIM, INTERNATIONAL LAW 
572, which involved the running ashore in a French port of a prisoner held upon 
a British ship. The French took the view that his recapture ashore by those on 
the vessel was improper; but this country has expected that a ship captain holding 
prisoners aboard an American ship may continue to hold them prisoners while in 
a French harbor. See 2 Moore, Dicest or INTERNATIONAL LAw (1906) 290. 

81 The taking of jurisdiction in wage disputes may be required by statute, as 
in Strathearn S. S. Co. v. Dillon, 252 U. S. 348 (1920). See Jessup, THe Law or 
TERRITORIAL WATERS AND MARITIME JURISDICTION (1927) 178 et seg. ‘That our 
forum was open in personal injury cases was asserted in Heredia v. Davies, 12 
F.(2d) 500 (C. C. A. 4th, 1926). The question was involved in Plamals v. Pinar 
del Rio, 277 U. S. 151 (1928), where a seaman of an English vessel then at Phila- 
delphia was hurt on board. The district court dismissed his libel, holding that 
English law applied. The Circuit Court of Appeals affirmed the result, but on the 
ground that our Seaman’s Act did not afford a remedy in rem. 16 F.(2d) 984 
(C. C. A. 2d, 1927). The Supreme Court held the dismissal proper on this ground, 
leaving open the question of the application of American law. See Research in 
International Law by the Harvard Law School (Supp. Vol. April, 1929) 23 Am. J. 
Int. Law 243-65, which embodies twenty-three articles, of which numbers 14 to 22 
collect, from various sources, authoritative discussions concerning the littoral 
sovereign’s relations with foreign ships within his territorial waters. See also 
Dewell, Conflicting Jurisdiction in Admiralty Over Foreign Vessels (1911) 20 YALE 
L. J. 486; Potter, Jurisdiction Over Alien Merchant ame (1924) 2 Wis. L. REv. 
340, 417; (1926) 15 Cari. L. Rev. 71. 

82 The accompanying Commentary gives the cases. See Note (1927) 15 GEO. 
L. J. 340. 

88 For comments upon the cases arising out of the sinking of the French vessel 
La Bourgogne in 1898, after collision with a British ship, see Wardner, Enforce- 
ment of a Right of Action Acquired Under Foreign Law for Death Upon the High 
Seas (1907) 21 Harv. L. Rev. 1, 75. In this and in The Titanic, 233 U. S. 718 
(1914), the decisions may be explained on the ground that the forum was dealing 
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For the latter situation the Restatement provides special 
rules.** 

When the injury is on board a vessel in a port foreign to it, 
the same authority reads the juristic results in terms of the law 
of the port.** Our admiralty decisions, however, have applied 
our own law both to events on foreign vessels while in our waters 
and to those on American vessels when in foreign territorial 
waters.*° So far as these latter decisions concern our seamen, 
they seem altogether commendable. The legal incidents of the 
employer-employee relationship entered into under American law 
ought to have continuity of operation throughout the period of 
the job.** They should not change with the movements of a 
workshop which designedly and by its use is itinerant. The same 
problem under the workmen’s compensation acts ashore was 
solved by making the protection of the statute cover the itinerant 
workman.** For the interstate railway employee there is an act 





only with a remedy in applying the local limitation act. See Whitlock, Damages 
jor Death by Negligence at Sea — The Titanic (1915) 49 Am. L. REv. 75. 

34 “ A claim for an injury caused by collision between two vessels on the high 
seas is governed by the law of the flag of the vessel injured, or of the vessel on 
which the person or thing injured is carried at the time of the injury.” ConrLict 
or Laws RESTATEMENT § 444. The Commentary confesses that ‘ Great confusion 
exists as to the law applicable,” and cites The Scotland, 105 U.S. 24 (1881), under 
the comment that “Sometimes it is said to be the ‘general maritime law’ as 
administered by the court... .” 

85 ConFLict OF Laws RESTATEMENT § 442. In Heredia v. Davies, 12 F.(2d) 
soo (C. C. A. 4th, 1926), the court specifically refused to apply the law of the 
ship’s flag where the injured alien was a seaman on an alien ship, and the ship was 
in port in New York City at the time of injury. 

36 Galef v. United States, 25 F.(2d) 134 (E. D.S. C. 1928), applied the maritime 
law, as administered by admiralty courts of the United States, to a collision which 
occurred in a German harbor between a German and an American vessel. See 
(1928) 27 Micu. L. Rev. 206. Injury or death on a United States vessel while the 
latter is in a foreign port was recently dealt with by Judge Swan in Cain v. Alpha 
S. S. Corp., 35 F.(2d) 717 (C. C. A. 2d, 1929). He applied our own law in favor 
of a seaman. The plaintiffs recovery was sustained in Alpha S. S. Corp. v. Cain, 
281 U. S. 642 (1930), but the opinion does not localize the injury. In accord with 
Judge Swan’s statements is Carrington v. Panama Mail S. S. Co., 136 Misc. 850, 
241 N. Y. Supp. 347 (1929). 

87 The Montezuma, 19 F.(2d) 355 (C. C. A. 2d, 1927), in suggesting that the 
seaman might have maintenance and care, impliedly asserts that there is a con- 
tinuing relationship. 

88 The first American decision, Gould’s Case, 215 Mass. 480, 102 N. E. 693 
(1913), since modified by legislation, held that the Massachusetts workmen’s com- 
pensation act did not govern, where the injury, though in the course of an employ- 
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of interstate scope. We should insist upon the continuity of the 
operation of our law for our seamen; and continuity should be 
conceded to our visitors for theirs.*® Our application of our own 
law to our own shore dwellers when injured or killed aboard for- 
eign ships in our own waters seems, however, to be un- 
impeachable. 


The Basis of Liability 


The basis of liability in the corpus juris maris as the latter has 
been selected and applied by our courts is, in general, as it is at 
common law, predicated upon fault. In the maritime field fault 
may be attributed not merely to some person, either per se or per 
alium, but to the ship itself, which, by fiction of personification, 
is a fault bearer and a security for its own obligations, delictual 
as well as contractual.*° In behalf of seamen a partial job in- 
surance imposed upon the employer the maintenance and cure of 
the men, from which absence of fault did not exempt.** Aside 
from this, however, recovery for injury on the part of the non- 
servants of the ship, of her seamen, and of her harbor workers, 


were till lately all dealt with on the same general principle which 
made the defendant’s negligence the touchstone of his liability; 
the workmen, moreover, were subject to the doctrine of assump- 
tion of risk and the fellow-servant rule. By virtue of the legis- 
lation later to be discussed, modification has been large in the case 
of the harbor worker, less in the case of the seaman. 





ment which had been entered into in Massachusetts, had taken place outside that 
commonwealth. Dwan, Workmen’s Compensation and the Conflict of Laws 
(1927) 11 Munn. L. Rev. 329, shows that the compensation acts are now shaped 
to cover the extraterritorial injuries on a contract theory of compensation insur- 
ance. See Conriict oF LAws RESTATEMENT § 434. 

39 We have set some bad examples, however, in applying our own law to the 
seaman-ship relation of foreigners when the facts out of which their dispute arose 
occurred on their own ship when in our waters. For instances in detail see Jessup, 
loc. cit. supra note 31. In The Hanna Nielsen, 25 F.(2d) 984 (W. D. Wash. 1928), 
the court overruled exceptions to the libel, saying that “there is no presumption 
that the law of such foreign nation differs from the general maritime law as recog- 
nized by the United States.” Jd. at 987. See also Heredia v. Davies, 12 F.(2d) 
soo (C. C. A. 4th, 1926). But cf. The Seirstad, 27 F.(2d) 982 (E. D. N. Y. 1928). 

40 See note 85, infra. 

41 The leading case is The Osceola, 189 U. S. 158 (1903), explained in Chelentis 
v. Luckenbach S. S. Co., 247 U. S. 372 (1918) ; see Note (1919) 33 Harv. L. REv. 
300, 309. 
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For others than the harbor workers the basis of liability is still 
negligence. Although it has been proposed in various conferences 
on maritime affairs that the carrier by sea insure his passengers 
against transportation hazards,*? there has been substantially 
little action so far upon the suggestion. Perhaps a steamship line 
will try it of its own volition some day and charge the cost to 
advertising. The volume of newspaper publicity and the floods 
of costly booklets distributed suggest that it might not be the 
largest item in that account. 


Contributory Negligence 


Contributory negligence is a part of the admiralty law, but its 
effect is not to throw the injured man out of court —at least 
not out of the admiralty court. If under the American version 
of the corpus juris maris the negligence has not been apportioned 
and the damages divided accordingly, as is now the rule in most 
of the maritime countries,** the damages, at all events, have been 
apportioned. In collisions where both ships are at fault, our 
rough rule is to add the figures of damage and assess half on each 


ship.** In personal injuries cases under the purely judicial ré- 
gime, the mathematics of the division has not always been clear,*® 





42 The 1923 meeting of the Comité Maritime International at Gothenburg 
considered a system of compulsory insurance for passengers, and the matter has 
been actively discussed at subsequent meetings. Sir Norman Hill of the British 
delegation presented a considered plan for this insurance at Amsterdam in 1927. 
As recently as May, 1930, the Maritime Law Association of the United States re- 
solved to adhere to its previous votes, which were adverse on the ground that the 
sums of money proposed as compensation are inadequate. The various docu- 
ments of the Association give a running account of the movement; see especially 
Nos. 138, 143, 161, 168. 

43 See Huger, The Proportional Damage Rule in Collisions at Sea (1928) 13 
Corn. L. Q. 531, 532, for the wide prevalence elsewhere of the principle of propor- 
tionate assessment. 

44 For the history of this, see Sprague, Divided Damages (1928) 6 N. Y. U. L. 
Rev. 15; Huger, supra note 43. The American Bar Association’s Standing Com- 
mittee on Admiralty and Maritime Law reported at the 1929 meeting in favor of 
no change. 

45 In The Max Morris, 137 U. S. 1 (1890), a libel im rem by a longshoreman 
who was injured on shipboard, the Court expressly disclaimed any pronouncement 
upon whether the division should be half and half. Prior to the Seaman’s Act of 
1920 the courts talked of “ reduction” of damages. Storgard v. France & Canada 
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but, in the matters covered by the recent statutory provisions, 
recovery has been proportioned according to the degree of 
negligence.*° 


Wrongful Death 


For “ coffin ships ” insurance *’ on hull and cargo has had to 
be paid for; but against liability for loss of life the Anglo- 
American maritime law itself gave gratuitous insurance.** Not 
until late in the day did death acts come into our American mari- 
time law, and until 1920 its response to the philosophy of Lord 
Campbell’s Act was achieved wholly by judicial legislation, 
whereby the maritime law was supplemented by the state death 
acts. When the locus was in the waters of a state, the latter’s act 
was taken.*® When it was aboard an American ship on the high 





S. S. Co., 263 Fed. 545 (C. C. A. 2d, 1920), certiorari denied, 252 U.S. 585 (1920). 
They use the same language after it. The Apurimac, 7 F.(2d) 741 (E. D. Va. 
1925); Heredia v. Davies, 12 F.(2d) soo (C. C. A. 4th, 1926); The Henry S. 
Grove, 22 F.(2d) 444 (D. Md. 1927). 

46 See for the death act note 52, infra, and for the Seaman’s Act notes 59, 64, 
infra. 

47 See CAMPBELL, INSURANCE AND CRIME (1902) 93, 99, for the earlier abuses 
of the insurance scheme. The labors of Samuel Plimsoll in England led to the 
abolition of the barefaced practices which Mr. Campbell interestingly recites. The 
United States “ Plimsoll” Act was passed March 2, 1929, to take effect 18 months 
later. 45 Stat. 1494 (1929), 46 U.S. C. Supp. III § 85 et seg. (1929). 

48 See McReynolds, J., for the Court, in Western Fuel Co. v. Garcia, 257 U. S. 
233, 240 (1921), citing The Harrisburg, 119 U. S. 199 (1886); The Alaska, 130 
U. S. 201 (1889); La Bourgogne, 210 U. S. 95 (1908). See also Sayre, op. cit. 
supra note 3, at 171n.; Cunningham, supra note 9. Whitlock, A New Development 
in the Application of Extra-Territorial Law to Extra-Territorial Marine Facts 
(1908) 22 Harv. L. Rev. 403, 407, shows that “actio personalis moritur cum 
persona” was not part of the law of the Continental countries either afloat or 
ashore. 

49 This has been justified in the post-Jensen period by the “local” label. In 
Western Fuel Co. v. Garcia, 257 U. S. 233, 242 (1921), where the stevedore was 
killed on board a Norwegian vessel in San Francisco Bay, McReynolds, J., said: 
“The subject is maritime and local in character and the specified modification of 
... the rule . . . will not work material prejudice to the characteristic features 
of the general maritime law, nor interfere with the proper harmony and uniformity 
of that law... .”. In the Braud case, 270 U. S. 59 (1926), the diver’s death was 
in inshore waters; see note 25, supra. The earlier cases, such as The Corsair, 145 
U. S. 335 (1892), which concerned death in inshore waters of a passenger, had no 
such doctrine to go on, nor had the decision in The Hamilton, 207 U. S. 398 (1907), 
which applied a state death act though the injury occurred on the high seas. The 
method ‘is explained in Whitlock, supra note 48. 
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seas, the ship was assigned to a state © and the state’s death act 
was taken. Death acts of the countries of the flag covered 
mortality upon foreign ships.” By this fiction of ship “ territori- 
ality ” the courts, as they so often use fictions for like purposes, 
conformed the law to current conceptions of social ideality. 

In 1920, legislation judicial gave place to legislation congres- 
sional,°*? which covers death by wrongful act “on the high 
seas.” °* It does not embrace the admiralty waters within one 
league of the shore or any part of the Great Lakes; over these 
the state death acts continue in force. Thus is legislative tribute 
paid to Mr. Justice McReynolds’ theory which permits state acts 
to operate in “local” matters, and which holds wrongful death 
in admiralty waters to be “local” or within the “common law 
remedy.” °* 





50 See The Hamilton, 207 U. S. 398 (1907); Note (1908) 21 Harv. L. Rev. 
357; Magruder and Grout, supra note 21, at 412. 

51 See Whitlock, supra note 48. 

52 gr Stat. 537 (1920), 46 U. S. C. §§ 761-62 (1926). It applies to death 
“occurring on the high seas beyond a marine league from the shore of any 
State.” As to the other waters “the provisions of any state statute shall not be 
affected.” Thus state acts are no longer to be used for American ships at sea, and 
the test for the application of the statute is purely that of place. Suit is to 
be brought by the personal representative for the benefit of “ wife, husband, par- 
ent, child or dependent relative,” for a “fair and just compensation,” within 
two years; contributory negligence is to be apportioned and the recovery corre- 
spondingly apportioned. Lindgren v. United States, 281 U. S. 38 (1930), holds 
that, if there are no survivors within the classes designated by the Seaman’s Act, 
an administrator who is suing for the benefit of those designated by a state act 
can not make out a case. Inferentially, a like limitation will be set upon an ad- 
ministrator’s suit under the general death act. For presumably Congress has oc- 
cupied the entire field in both instances. 

53 Whether the place of injury or of death is the determining factor has af- 
forded some discussion. In Pickles v. Leyland & Co., 10 F.(2d) 371 (D. Mass. 
1925), where the man died on shore, the court held that the federal death act did 
not apply, as the action arose at the moment when the death occurred. This view 
had already been advanced in Hughes, Death Actions in Admiralty (1921) 31 
Yate L. J. 115, 120. But see Magruder and Grout, supra note 21, at 404; (1926) 
35 YALE L. J. 1007. The view contrary to that of the Pickles case was taken in 
The Samnanger, 298 Fed. 620 (S. D. Ga. 1924), (1925) 38 Harv. L. REv. 252; and 
in Petition of Clyde S. S. Co., 16 F.(2d) 930 (S. D. N. Y. 1926), a case under the 
Seaman’s Act, the court held that the death ashore was not material. See (1927) 
26 Micu. L. Rev. 96. 

54 See note 26, supra. The cases are listed by Taft, C. J., in London Guar. & 
Accident Co. v. Industrial Accident Comm., 279 U. S. 109 (1929). “ This court 
thus recognized a well established exception to the nonapplication of state statutes 
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When the death is on an American ship on the high seas ques- 
tions as to whether the victim of the collision received his injury 
or death on the “ floating island ” of this or that state have gone 
by. If he dies on the high seas, even on a foreign ship, our courts 
are open for suit on rights based on the foreign act. Deaths 
on American or on foreign ships which are in our territorial waters 
are left to state acts. Deaths on our ships in foreign territorial 
waters are not governed by the United States death act,* though 
deaths of seamen, under their act, are so governed.” 

The death statute covers liability for the death © of “ a person.” 
Operative at one league offshore, it is not likely to affect workers 
on the ship who are not part of the crew, and their cases do not 
figure in the decisions under it, although its original application 
to them and likewise to seamen is clear. But the definition of 
“person ” is narrowed by a process of elimination in view of later 
acts. A statute of June 5, 1920 applies to “ any seaman ” who 
“shall suffer injury or death in the course of his employment ” 
— which is not strictly so, for his employment may include shore 





to admiralty jurisdiction, which is when they give a common law remedy for death 
by wrongful act.” Jd. at 119. (Italics inserted.) Since the decisions work an 
amelioration favoring the workmen, they lack the acute and persistent dissents 
to the Jensen doctrine begun by Holmes, J., and carried on by Brandeis, J. One 
misses the play of the dissenters upon the question “ Why does the application of a 
state workmen’s compensation act impair a uniformity which a state death act 
does not?” and “ When is an injury ‘local’ so that the state workmen’s com- 
pensation act may apply?” 

55 This is provided for by the act itself, $4. Cf. The Ubbergen, 30 F.(2d) 951 
(E. D. N. Y. 1925), in which the libellant, a Dutch mess-boy, who alleged nothing 
as to the law applicable, recovered for injuries sustained on board a Dutch ship 
while on the high seas. The claimant simply alleged as a defense that the Dutch 
law governed. The court relied on The Scotland, 105 U.S. 24 (1881), and applied 
our own seaman’s law that the ship was “ unseaworthy.” See also Bonsalem v. 
Byron S. S. Co., Ltd., 43 F.(2d) 443 (E. D. N. Y. 1930), allowing recovery under 
our seaman’s law for an assault committed on a British ship in an Italian port. 

56 The language of the act, “ occurring on the high seas,” of course excludes 
these occurrences. 

57 See note 36, supra. 

58 Another twist of “ actio personalis moritur cum persona” was met in the 
litigation arising out of the loss with all hands of the late E. M. Statler’s yacht. 
In The Miramar, 31 F.(2d) 767, 769 (S. D. N. Y. 1929), the admiralty court held 
that the yacht owner’s death cut off all rights under the Seaman’s Act, saying that 
the “ familiar doctrine [is] that an ex delicto action abates.” Such a decision invites 
an amendment to the statute. 

59 41 Stat. 1007 (1920), 46 U.S. C. § 688 (1926). 
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duties, and injury while engaged in them has been left uncovered 
by the act.® A still later statute, March 4, 1927, makes spe- 
cific provisions for the death or injury of longshoremen and 
harbor workers. Consequently the various maritime workers by 
their special acts ** may be deemed to have been moved out from 
under the general death act, and out of what might be called the 
common law corpus maris as previously supplemented by state 
acts. What has been said concerning injury or death on ship- 
board must therefore be modified. Only the passenger and the 
stranger to either of the forms of maritime employment — and 
this means all persons on other ships — are left under the original 
law as to injury or as to death, whether under the federal death 
act of 1920 or the state acts. This has been made certain as to 
seamen by the recent holding, in Lindgren v. United States,” 
that the inshore death of a mate was not remediable at all under 
the state death act. 


The Seaman and the Harbor Worker 


The position of the seaman is a survival of industrial con- 
ditions which once generally obtained ashore and are now no 
longer in vogue there. He is an employee who lives in his em- 
ployer’s shop, where he is housed and also fed and cared for by 
his employer. Factually he is tied to the job more than any shore 
worker. Legally he has been under a household-factory disci- 
pline which compares with that in a slave-holding industrial ré- 
gime. His conditions make laggard the application to him of the 
present philosophies in industry ashore. Notwithstanding the 
post-war legislation in his behalf, he is still without industrial in- 
surance within the concepts which govern on land and which 





60 Soper v. Hammond Lumber Co.; The Montezuma, both supra note 16. 

61 Longshoremen’s and Harbor Workers’ Compensation Act, 44 STaT. 1424 
(1927), 33 U.S. C. Supp. I §§ go1-50 (1928). It is explained against its background 
in Legislation (1928) 28 Cor. L. Rev. 88. See also Morrison, supra note 10; Stum- 
berg, Harbor Workers and Workmen’s Compensation (1929) 7 Trex. L. Rev. 197. 
See p. 242, infra, for its provisions. 

82 In sustaining the constitutionality of the 1927 act, Judge Coleman said, in 
Obrecht-Lynch Corp. v. Clark, 30 F.(2d) 144, 146 (D. Md. 1929): “The [Sea- 
man’s] Act of June 5, 1920 is not repealed. ... The former still embraces em- 
ployees that the later [act] does not... .” 

63 281 U.S. 38 (1930). 
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since his act was passed have been extended to the harbor 
workers. 

For the Seaman’s Act * is not a compensation act. It repre- 
sents a stage in the juristic adjustment of industrial injury which 
is prior to the compensation era, for it adopts the Federal Em- 
ployers’ Liability Act of 1908.°° Although that act abrogates the 
fellow-servant rule, extends liability to death cases, restricts the 
defenses of assumption of risk, and makes contributory negligence 
a mere ground for diminishing the amount of recovery, its basis 
for the employer’s liability is his fault.°* Prior to the act the 
seaman’s rights were in the two categories already noted.” His 
maintenance and cure, at the ship’s expense, is an ancient duty 
of his employer, fault or no fault, and is embodied in paragraph 
7 of the Laws of Oleron. He was also entitled to recover damages 
for some instances of negligence. The Chelentis case® insisted 
that if he sued for such damages in a common law court it must 
look to the corpus juris maris and not to the common law for the 
basis of his right. This basis was narrow, but he recovered, 
beyond maintenance and cure, if the owner failed to provide 
proper equipment and appliances, or allowed the vessel to sail 
in an unseaworthy condition. The urge toward results in the 





64 Supra note 59. It reads: “ Any seaman who shall suffer personal injury in 
the course of his employment may, at his election maintain an action for damages 
at law with right of trial by jury, and in such action all statutes of the United States 
modifying or extending the common law right or remedy in cases of personal injury 
to railway employees shall apply; and in case of the death of any seaman as a 
result of any such personal injury the personal representative of such seaman may 
maintain an action for damages at law with the right of trial by jury .. . [as] 
in the case of railway employees.” Lindgren v. United States, 281 U. S. 38 (1930), 
holds that the “ personal representative” represents only the beneficiaries desig- 
nated by the act itself, and that consequently even though the injury is in local 
waters the classes of beneficiaries designated by the state act are unrepresented 
altogether. 

65 35 Strat. 65 (1908), 45 U. S. C. §§ 51-59 (1926). Chief Justice Taft, in 
PROCEEDINGS OF THE AMERICAN LAW INSTITUTE (1929) 42, spoke of the need for a 
workman’s compensation act for railroad employees, and developed -the inade- 
quacies of the protection accorded them under the act which has been extended to 
the seaman, in contrast with the compensation acts of the states. 

66 The seaman has been held to proof of the defendant’s negligence. Lucken- 
bach S. S. Co. v. Campbell, 8 F.(2d) 223 (C. C. A. oth, 1925). And the new act 
gives him no remedy in rem. Plamals v. Pinar del Rio, 277 U.S. 151 (1928). 

67 See p. 234, supra. 

68 Chelentis v. Luckenbach S. S. Co., 247 U. S. 372 (1918). 
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seaman’s favor has curiously extended the meaning of the word 
“ unseaworthy.” °° 

Just how the 1920 Seaman’s Act has affected these prior rights 
has led to some comment.”® A recent decision holds that the 
seaman is not put to an election as between the two general 
categories, and that, although he has had maintenance and cure, 
he may still sue on his other rights." These pre-1920 rights have 
lately been set forth by Judge Swan as including more than those 
listed in The Osceola,’* and the Circuit Court of Appeals for 
the Second Circuit therefore decided that the shipowner is liable 
for the wilful assault of a subordinate officer acting as such in the 
ship’s business.”* The Supreme Court sustained the seaman’s re- 
covery in Alpha S. S. Corp. v. Cain, on the ground that the 
assault is negligence of a fellow servant, for which the Seaman’s 
Act gives relief to the victim. The Court did not discuss Judge 
Swan’s theory. 

It will be remembered that the act does not afford coverage 
for the job hazards in shore work.” A recent decision under the 
act has, indeed, cut down rights which conceivably might be said 


to arise in behalf of the seaman class. Lindgren v. United 
States ** marks a retrocession from the Court’s willingness to make 
use of state legislation interstitially in maritime matters. It held 





69 A can of gasoline on board marked “ coal oil” made an unseaworthy ship in 
Carlisle Packing Co. v. Sandanger, 259 U.S. 255 (1922), and a 285-pound “ bucko ” 
mate in The Rolph, 293 Fed. 269 (N. D. Cal. 1923); see (1925) 22 Micu. L. Rev. 
600. 

70 See (1925) 20 Int. L. Rev. 156; (1928) 37 Yate L. J. 831. 

71 Pacific S. S. Co. v. Peterson, 278 U. S. 130 (1928), (1929) 9 B. U. L. Rev. 
106, (1929) 7 Tex. L. Rev. 470. The state court decision is discussed in (1928) 
41 Harv. L. Rev. 662. 

72 189 U.S. 158 (1903). 

73 Cain v. Alpha S. S. Corp., 35 F.(2d) 717, 720 (C. C. A. 2d, 1929). There 
had been decisions that the shipowner was liable when the master himself com- 
mitted the assault. See (1930) 43 Harv. L. Rev. 490. 

74 281 U.S. 642 (1930). Encarnacion v. Jamison, 251 N. Y. 218, 167 N. E. 
422 (1929), decided that in the abolition of the fellow-servant rule effected by the 
Seaman’s Act the fellow-servant’s “ negligence ” includes also his wilful acts. With 
this view the Supreme Court has agreed. Jamison v. Encarnacion, 281 U. S. 
635 (1930). 

75 See note 16, supra. 

76 281 U.S. 38 (1930) ; see (1930) 25 Int. L. REv. 189; (1930) 28 Micu. L. Rev. 
1043; (1930) 4 TULANE L. REV. 650. 
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that the state death act could not be invoked in behalf of bene- 
ficiaries covered by it and not included by the Seaman’s Act even 
if a seaman were killed on board a vessel in state waters. The 
theory goes even further, as the Court expressly states that there 
can be no recovery for the death under the general maritime law. 
It argues that upon the establishment of unseaworthiness the 
surviving seaman himself may recover for his injury. This is 
part of the Osceola doctrine. But if he dies of the injury it is the 
Seaman’s Act alone, and not the general maritime law, which 
gives rights to the administrator. Whether the federal death act 
could be invoked is not discussed in the opinion, but the inference 
is justified that it could not be. 

Subsequent to the Seaman’s Act and prior to the act covering 
the harbor workers, the Supreme Court read one of the latter into 
the Seaman’s Act by a bit of well-intentioned judicial legisla- 
tion ** which now needs recalling “* because since 1927 the harbor 
worker has been given a compensation act.” The precise scope 
of this 1927 statute is a battle ground, for it applies to “ disability 
or death . . . but only if [resulting] from injury occurring upon 


the navigable waters of the United States (including any dry 
dock) and if recovery ... through workmen’s compensation 
proceedings may not validly be provided by State law.” Its 
language is also a tribute to the “ local” doctrine and shares in 





77 International Stevedoring Co. v. Haverty, 272 U. S. 50 (1926), put a steve- 
dore into the “seaman” class in order to release him of the fellow-servant rule. 
But cf. Flanagan & Sons v. Carken, 11 S. W.(2d) 392 (Tex. Civ. App. 1928), (1929) 
42 Harv. L. Rev. 820 (denying to a stevedore who was hurt prior to 1927 the “ sea- 
man’s ” maintenance and cure). 

78 As the Longshoremen’s and Harbor Workers’ Act of 1927 gives the harbor 
worker better treatment than does the Seaman’s Act, Judge Coleman in Obrecht- 
Lynch Corp. v. Clark, supra note 62, at 146-47, remarked: “... under the Long- 
shoremen’s Act, Congress has apparently expressed an intention to remove such per- 
sons from the operation of the earlier . . . and to place them under the later act.” 
But in the Encarnacion case, 281 U. S. 635 (1930), the New York Court of Appeals 
relied on the Haverty case and the Supreme Court remarked, “ Plaintiff was a sea- 
man,” and cited it. 281 U.S. at 639. Neither court dates the injury; but the opin- 
ion in 224 App. Div. 260, 230 N. Y. Supp. 16 (1928), shows that although the plain- 
tiff was a stevedore his injury occurred in 1925. The Supreme Court’s insistence in 
the Lindgren case, 281 U.S. 38 (1930), on holding a seaman strictly to the benefits 
and limitations of his act makes the narrower classification unfair to the harbor 
worker, and these late decisions should not prejudice his accurate placement in the 
statutory scheme. 

79 See note 61, supra. 
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its uncertainties of application.*®° As the job is frequently such 
that the man is at work both on the ship and on the shore — 
Jensen was driving an electric truck back and forth between 
wharf and ship — the new act does not cover the shore injuries. 
Play upon the “local” idea may permit the state act to operate 
continuously upon the hazards of the whole job. Under its word- 
ing this federal act can not do so; the whole background of 
localizing the place of injury on the water in order that the ad- 
miralty law may operate stands in the way. Its definition of 
“employee,” excluding a “member of a crew of any vessel,” 
makes it not applicable to the injuries of seamen domestic or 
foreign. But as to harbor workers it no doubt applies to injuries 
aboard foreign ships when in our ports.” 

In the competition of the respective legislative fields, a new 
problem was recently met in Nogueira v. New York, N. H. & 
H. R. R.,* where a freight handler was injured while working on 
board a car float used in New York harbor in interstate com- 
merce by a railroad. He sued under the Employers’ Liability 
Act of 1908 — applicable to employees injured while engaged at 
work in interstate commerce — and was beaten in all three fed- 
eral courts on the ground that the Harbor Workers’ Act of 1927 
applied and was exclusive. This holding and the Lindgren opinion 
would seem to make the Haverty decision ** that a harbor worker 





80 Stumberg, supra note 61, at 211, points out that the Supreme Court has made 
no cleavage line for the application of the respective acts. Under § 5 the remedy 
is exclusive, Merchants and Miners Trans. Co. v. Norton, 32 F.(2d) 513 (E. D. Pa. 
1929), so that the workman who can establish his employer’s negligence and who 
seeks common law recovery is barred from so doing, as he apparently is by the 
New York act, on which this federal act is modeled. See (1918) 18 Cor. L. Rev. 
377. Suit in rem is not allowed to the seaman; see supra note 31. But The 
Pacific Pine, 31 F.(2d) 152 (W. D. Wash. 1929), decides that if the longshoreman is 
injured, while at work, by the negligence of a third party, he may elect to sue the 
latter; and that the statute’s permission of suit against this “ third person” means 
that if it is the ship of the “third person” which causes the injury, it may be 
libelled in rem. 

81 Nothing in the act specifically covers this point, though special provision is 
made in behalf of alien employees in § 9(g). The act, however, recites that “ The 
term ‘employer’ means an employer any of whose employees are employed in 
maritime employment, in whole or in part upon the navigable waters of the 
United States. . . .” § 2(4). It puts no other designation upon him, but in the light 
of the history of the general topic the foreign employer is inevitably included. 

82 281 U.S. 128 (1930). 

83 International Stevedoring Co. v. Haverty, 272 U.S. 50 (1926). 
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is a seaman no longer tenable, since the Seaman’s Act is itself 
simply the Employers’ Liability Act made applicable to mariners. 
But enough has been sketched of the general law governing mari- 
time injury. The seamen and the harbor workers have been 
dealt with merely to fill out the picture. They merit a separate 
paper for the details of their present statutes. The question of 
the forum, together with the possibility that choice of forum 
may affect the actual outcome of the litigation, remains to be 
considered. 


II. THe Forum Wuicu May Be INVOKED 


Occurrences which are within the admiralty “ jurisdiction ” 
in the sense that it is the corpus juris maris which gives them their 
legal significance, have been cognizable in both federal and state 
courts since the original Judiciary Act of 1789,** which saved to 
suitors a ‘common law remedy when the common law is com- 
petent to give it.” From the start it has been assumed that the 


“common law remedy ” could be sought in the state courts not- 
withstanding that there are also federal courts administering the 
common law system. 

The state courts, however, may not give that remedy, resulting 
from the personification of the ship, which appropriates her 
value to the other party — the action in rem.** It was denied 
them, by the federal courts, as no part of “the common law 
remedy.” *° Only the admiralty courts have cognizance of it. 
Out of the same facts whence originate the action in rem, an 
action seeking personal judgment may also arise against those in 
charge of the ship. But the state courts may offer themselves 





84 Stat. 76 (1789), 28 U. S. C. §§ 41(3), 371 (1926). 

85 For the conception of the vessel as itself the offender, Hormes, ComMoNn 
Law (1881) 27, offers the explanation that this is a survival of the noxio dediti, an 
ancient institution which called for the surrender of the injuring thing, and which 
the learned author connects with the common law deodand. Cf. Gray, THE 
NATURE AND SOURCES OF THE LAw (1909) 47. See also Ramsdell Co. v. La Com- 
pagnie Général Transatlantique, 182 U.S. 406 (1901) ; Note (1902) 15 Harv. L. REv. 
405; Herbert, Origin and Nature of Maritime Liens (1930) 4 TULANE L. REV. 381. 

86 Moreover, state statutes attempting to create such a remedy have been uni- 
formly upset. See Note (1920) 33 Harv. L. Rev. 300, 301. State courts may not 
give it even when the admiralty field is permissibly filled in by state legislation. 
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as a forum only for the personal actions. So far separable from 
her personnel is the ship that the actions in rem and the actions 
in personam arising out of the same transaction have been con- 
ceived of as cumulative, not alternative.*’ The suits which are in 
personam may thus be brought either in the federal courts, at 
common law or in admiralty, or in the state courts. 

In whatever forum the action may be brought, what is the 
“law ” which is to govern in translating the occurrence of injury 
into juristic result? The familiar doctrine of the conflict of laws 
replies that the juristic results of A’s acts, insofar as they in- 
juriously affect B’s interests in freedom from bodily harm, are 
read by the /ex loci delicti; ** that the forum applies its own 
“remedy,” but reads the “ right ” in terms of the law of the place 
of the wrong. 

As between the federal and state apportionments of constitu- 
tional authority, wrongs on the waters are for the admiralty 
corpus. This is clear as to high seas waters. But waters inshore 
are waters of the United States in the admiralty sense, although 
as between the states themselves they are state waters.*® As 
waters of the United States in the admiralty sense they have a 
lex loci, the corpus juris maris. It is possible under the constitu- 
tional grant of the admiralty “ jurisdiction” —a word which 
may mean the authority both to create rights and merely to give 
a remedy on accrued rights °° — to premise that concerning the 





87 In England the suit im rem is regarded as a mere device to secure a de- 
fendant’s appearance for personal judgment. See HucHes, ApmirALTy (2d ed. 
1920) 402. If, as here, it is not so regarded, it is possible to conceive of rights 
against two persons, with the ship as one of the two. As recovery, either in per- 
sonam or in rem, of less than the whole claim would not bar suit for the balance, 
pursuit of both remedies is permitted till satisfaction is reached. See The 
Brothers Apap, 34 Fed. 352 (E. D. N. Y. 1888) ; The Eastern Shore, 24 F.(2d) 443 
(D. Md. 1928). 

88 ConFLicT oF Laws RESTATEMENT § 411 et seq. 

89 See Corfield v. Coryell, Fed. Cas. No. 3,230 (C. C. E. D. Pa. 1823), and cases 
cited in Hatt, Cases on ConstiruTIONAL Law (2d ed. 1926) 200n., holding that 
fishing in state waters may be reserved to the citizens of the state. 

90 Conflict of laws writers, in discussing (a) what law gives juristic significance 
to acts, and (b) when a given forum may properly be called upon to recognize 
that significance, do not always separate the connotations. Section 43 of the Con- 
FLICT OF Laws RESTATEMENT, however, reads: “...the word... means the 
power ... to create rights.” “ Jurisdiction is exercised over a person or a thing 
by creating rights which affect the person or thing.” Section 76 reads: “A state 
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substantive legal effects of injury or death upon these waters the 
states have nothing to say. This is the clear assumption both 
legislative and judicial of the congressional action already ad- 
verted to concerning seamen and concerning harbor workers. 

The Judiciary Act of 1789, parcelling out the “ cognizance,” 
represents a view contemporaneous with the Constitution, that 
only jurisdiction in the judicial sense was given to the state 
courts. This conception, which leaves the latter merely a per- 
mitted forum for remedies upon accrued admiralty rights, makes 
applicable the maxim that matters of substance are governed by 
the lex loci, the remedy by the lex fori. It is therefore possible 
to assert that its implications, at least, assign to the state courts 
a function comparable to that of courts dealing with the rights 
which arise under “ foreign law.” 

The problem of contributory negligence on the part of the 
sufferer of an injury makes the present topic worth more than 
passing mention. Is it of the substance or is it of the remedy? 
The conflict of laws assigns it to the substance; it is of the 
“right.” If the right arises under the corpus juris maris, ratione 
loci, and if by the lex loci contributory negligence does not defeat 
the injured person, can his right be affected by his choice of 
forum? If an injury or death is upon the waters and suit is in a 
state court, what is the effect of the plaintiff's contributory 
negligence? 

State courts in like problems not involving admiralty have 
given judgment in favor of negligent plaintiffs. In Morrisette v. 
Canadian Pac. Ry.,°? where the suit was in Vermont and the in- 





exercises judicial jurisdiction by a formal decision of an officer or body acting 
judicially.” 

91 See Minor, Conflict of Laws.— Substance or Obligation of Contract Dis- 
tinguished from Remedy (1903) 16 Harv. L. Rev. 262. No one who has had occa- 
sion to study this particular phase of the conflict of laws can fail to observe the 
curiosities of ascription of this or that item to substance or to procedure; but the 
Conruict oF Laws RESTATEMENT § 422 reads: “ Whether contributory negligence 
. . . precludes recovery in whole or in part ... depends upon the law of the 
place of wrong,” and the Commentary, at 59, gives the supporting cases. 

92 76 Vt. 267, 56 Atl. rr02 (1904). Fitzpatrick v. International Ry., 252 N. Y. 
127, 169 N. E. 112 (1929), is especially interesting in coming from the same court 
as the Meleeney case, note 95, infra. Fitzpatrick was injured in Ontario and the 
provincial statute apportioned damages. The court said: “The act gives a 
right . . . not recognized by the common law .. . [It] goes beyond a matter of 
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jury in Quebec, and in other state cases ** where, although the 
law governing injury within the state of trial made contributory 
negligence a bar, the lex loci divided the damages, the forum 
awarded the negligent plaintiff damages correspondingly divided. 

These results do not, however, dispose of state court handling 
of the maritime injury cases. When in The Max Morris” a 
negligent stevedore libelled in an admiralty court the ship aboard 
which he was injured in New York harbor, he benefited by the 
admiralty’s view of the effect of his contributory negligence. 
Later, in Meleeney v. Standard Ship Bldg. Co.,°”° the victim of a 
factually similar occurrence litigated the same “ right ” in a state 
forum, and the New York Court of Appeals specifically upset a 
charge which bade the jury apply the admiralty rule. The trial 
judge relied upon the general principle of The Max Morris, but 
the upper court seized upon the language of that decision, “ this 
rule is applicable to all like cases of marine tort founded upon 
negligence and prosecuted in admiralty ” °° and read it to mean 
that the damages were divisible only when suit was “ prosecuted 
in admiralty.” The court fortified itself by Belden v. Chase,” 
a collision case where the plaintiff was defeated in the state court 
in accordance with the state rule governing common fault. Al- 
though on another point the state decision in the Belden case was 
reversed, the United States Supreme Court did in fact remark 
that the plaintiff could not recover if his own negligence con- 
tributed.** These words were prefaced, however, by language to 
which the doctrine uniformly stressed since the Jensen case has 
given new significance: “This action was for a maritime tort 
committed upon navigable waters and within the admiralty juris- 
diction.” °° In 1922 the Circuit Court of Appeals for the Second 





procedure ”; and affirmed a judgment for the plaintiff based upon a charge in 
accordance with the Ontario Act. See Note (1930) 43 Harv. L. Rev. 1134; (1930) 
39 YALE L. J. gor. 
93 These are collected in Conrrict oF Laws RESTATEMENT § 422. 
137 U.S. 1 (1890). 
5 237 N. Y. 250, 142 N. E. 602 (1923). 

137 U.S. 1, 15 (1890). 

150 U.S. 674 (1893). Of Belden v. Chase, former Judge Coxe, in his day 
an eminent admiralty specialist, remarks in Admiralty Law (1908) 8 Cot. L. REv. 
172, 174, that it was a costly thing for the client that the counsel took the state 
tribunal. 

98 150 U.S. at 6or. 99 [bid. 
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Circuit stated: “‘ The right to recover irrespective of contributory 
negligence is a right, and not a matter of procedure, nor is it 
governed by the choice of forum. In the case at bar, plaintiff has 
sought his remedy at common law to obtain redress arising out 
of a maritime tort. He entered the common law court with the 
same right as he would have entered the admiralty court.” *°° 

The Meleeney case has been competently matched against the 
newer concept of the admiralty corpus by a recent writer’” 
who concludes that: “ The true determinative question would 
seem to be whether the rule of divided damage is a matter of 
right or a matter of procedure. If ... of right then upon 
established principles it should follow the maritime tort litigants 
into the common law courts.” He asserts that “It is a part of 
the right connected with every maritime tort and not a mere pro- 
cedural remedy, dependent upon the forum,” and that “since 
[ Belden v. Chase] the principles of the admiralty law have been 
more clearly defined and established and Carlisle Packing Co. v. 
Sandanger ; “*°*1 Chelentis v. Luckenbach S. S. Co.,“°*1 Southern 
Pacific v. Jensen; ™°*] Knickerbocker Ice Co. v. Stewart ™°*1 have 
been decided. The principles underlying these cases are con- 
trary to the decision in Belden v. Chase and it is suggested have 
modified it.” *°° So much for the cases of injury. The federal 
courts, even on their common law side,’*” have read the substance 
strictly as under the admiralty corpus; the state courts are criti- 
cised for not so doing. : 

In the death cases, if the unfortunate is so fortunate as to be 
killed or mortally hurt at a point beyond one league offshore, 
a section of the federal death act* provides for division of 
damages proportionate to the degree of negligence. He is stepped 
up by comparison with the previous law. If “ the personal repre- 





100 Port of New York Stevedoring Corp. v. Castagna, 280 Fed. 618, 624 
(C. C. A. 2d, 1922), certiorari denied, 258 U. S. 631 (1922). 

101 Sprague, supra note 44, at 15, 29, 30. 

102 259 U.S. 255 (1922). 

103 247 U.S. 372 (1918). 105 253 U.S. 149 (1920). 

104 244 U.S. 205 (1917). 106 Sprague, supra note 44, at 30. 

107 One gets into the federal courts on that side through diversity of citizenship. 
See Cain v. Alpha S. S. Corp., 35 F.(2d) 717, 718 (C. C. A. 2d, 1930). See for the 
handling of an injury case, Port of New York Stevedoring Corp. v. Castagna, supra 
note 100. 

108 ar STAT. 537 (1920), 46 U. S.C. § 766 (1926), 





PERSONAL INJURY IN THE MARITIME INDUSTRY 249 


sentative . . . [who] may maintain a suit for damages in the 
district courts of the United States in admiralty,” *°? may go to 
the state courts at all,"*° the common law rule should not function 
there in the face of this express provision. If, however, the locus 
is inside the one-league line or on the Great Lakes or the navigable 
rivers of the country, Congress itself has said that the state acts 
are not affected."** It has not been assumed that Congress left 
the state courts to deal exclusively with these deaths on the inner 
admiralty waters. The federal courts have not felt themselves 
to be ousted,” and for the inshore cases there is, certainly for 
persons not in the employee class, the same choice of forum as 
before. 

A plaintiff who is shaky on the facts of his case may discover 
either that the state death act asserts the effect of contributory 
negligence or does not; there may or may not be state decisions on 
the matter. A strictly logical reading of the Jensen doctrine argues 
that since the /ex maris governs, ratione loci, the state law, what- 
ever it may make of his negligence, is immaterial. Nevertheless, 
however convenient a state court may be over a less accessible 
admiralty tribunal, the Meleeney case warns him that he can not 
chance the state court’s reception of this argument. The Belden 
case warns him that the Supreme Court has commitments which 
are against him if he tries to go over the state court’s head. His 
policy therefore is to avoid the state courts. 

What is his assurance in the admiralty courts? When they 
were using state death acts supplementally, contributory negli- 
gence figured little. In Butler v. Boston S. S.Co.,'** there was no 
question of the drowned woman passenger’s own negligence in 
stranding the ship. In The Hamilton,** where both colliding 
ships were negligent, the possible contributory negligence of the 
passengers and seamen for whose death recovery was had is so 





109 [bid., 46 U.S. C. § 761. 

110 No cases in the state courts have been found. The Lindgren case, 281 U. S. 
38 (1930), does not necessarily mean that the administrator may not sue in a 
state court if he does represent the dependents designated by the federal act. See 
Engel v. Davenport, 271 U.S. 33 (1926), permitting suit, in a state court, under the 
Seaman’s Act. 

111 See the death act stated in note 52, supra. 

112 See the Devona and Luckenbach cases, infra notes 116, 118. 

113 730 U.S. 527 (1889). 114 207 U.S. 398 (1907). 
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mentioned as to impel the conclusion that division of damages 
would have been made.**® ‘The possible divergences of points 
of view are sharply illustrated, however, in the two cases which 
follow. In 1919 for a death occurring on board The Devona, a 
British vessel, while in Portland, Maine, recovery was sought,’*® 
as it would be even now, for a non-employee’s death under the 
Maine act, which had no provision concerning the effect of con- 
tributory negligence. Both the ship and the men were found to 
have been “in substantial fault contributing to the injury” *” 
and it was argued that this finding defeated the libellants en- 
tirely. State decisions on the act had so held. Judge Hale, 
however, divided the damages. In O’Brien v. Luckenbach S. S. 
Co.,"* the fatal injury occurred after the federal death act was 
in effect, on board a ship at a pier in New York City. In disposing 
of the case on the merits, the court made of the essence its as- 
sumption that the state act could be the basis of the admiralty suit. 
It held for the plaintiff, but its finding that there was no contribu- 
tory negligence discounts its dictum that contributory negligence 
would bar. Moreover, the New York statutes specifically provide 
that “ contributory negligence shall be a defense. . . .”**° The 
reliance is upon decisions prior to the Jensen case in 1917, and, 
naturally, without reference to the judicial revolution since that 
year. 

The post-Jensen doctrine concededly permits the use of a state 
death act if there is one; it accepts the possibility that there may 
not be one at all. That it countenances the hazards of state 
courts’ interpretation of the state act, Judge Hale denies, although 
inferentially he accepted express provisions in the state death 
act.**° The writers who have most closely examined the topic,’” 





115 See Holmes, J., at 406. See also the discussion in the same case below, 
146 Fed. 724, 727 (C. C. A. 2d, 1906). 

116 The Devona, 285 Fed. 173 (D. Me. 1922). It appears also in 1 F.(2d) 482 
(D. Me. 1924), on report to the court by the assessors of the respective degrees of 
negligence. 

117 y F.(2d) 482 (D. Me. 1924); see Notes (1925) 38 Harv. L. Rev. 672; 
(1925) 73 U. or Pa. L. Rev. 201; Magruder and Grout, supra note 21, at 397. 

118 293 Fed. 170 (C. C. A. 2d, 1923). 

119 Laws 1920, c. 919; N. Y. C. P. A. (1920) § 265. 

120 Of the Luckenbach Case he says, 1 F.(2d) 482, 484 (D. Me. 1924), that the 
statutory provision in the New York law is “ controlling” within his reading of 
the Jensen decision. 121 Magruder and Grout, supra note 21, at 398. 
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and who say that he was inspired by a mistaken view of the 
Chelentis decision,’*? show that the Devona result is a lone 
minority. It is also true that in 1921 Western Fuel Co. v. 
Garcia *** held a state death act applicable, disposing of the case 
on the point that the state limitation period barred suit, and the 
opinion was by the author of the Jensen doctrine, himself. On the 
whole, therefore, Judge Hale’s position is difficult to sustain on 
the authorities, however consonant it may be with accepted ideas 
in the field of the conflict of laws. 

Happily the question becomes academic concerning the persons 
most likely to be involved. In the Devona case the men were 
stevedores, in the Luckenbach case the victim was a carpenter 
employed to install some wooden bulkheads. For such shore- 
living men, not part of the ship’s personnel, yet employed in her 
service, the Harbor Workers’ Compensation Act of 1927 makes 
provision regardless of their negligence,’** and the state compen- 
sation acts, on the same terms presumably, apply where the fed- 
eral act does not. For workers of the seaman class the act of 
June 1920 provides that contributory negligence shall work only 
a proportionate diminution of recovery.’** In neither case could 
a state court change the result.**® 

Passengers on a vessel, those who are “seeing them off” on 
shipboard, and all persons, both crew and passengers, who are 
aboard a second vessel with which the first may be in collision, 
if injured have a maritime cause of action and a choice of forum, 
but are left open to the hazard of the forum as to the effect of 
contributory negligence. Resort to an admiralty court rather 
than to a state court may secure for the injured of those classes 
the benefit of the admiralty rule; but even resort to an admiralty 


ce 





122 247 U.S. 372 (1918) ; see p. 240, supra. 

123 257 U.S. 233 (1921). 

124 Section 4b. The wording invites frequent litigation to delimit the precise 
scope of the respective acts. 

125 See the Federal Employers’ Liability Act, 35 Strat. 65 (1908), 45 U.S. C. 
§ 51 (1926). 

126 See note 80, supra, as to the exclusiveness of the 1927 act. By the Seaman’s 
Act all state acts are superseded. Northern Coal and Dock Co. v. Strand, 278 U. S. 
142 (1928) (following the decisions on the Federal Employers’ Liability Act) ; 
Lindgren v. United States, 281 U. S. 38 (1930). The state courts, however, have 
concurrent jurisdiction to enforce the rights given by the Seaman’s Act. Engel v. 
Davenport, 271 U. S. 33 (1926). 
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court does not secure it for them in the inshore death cases if the 
state death act itself or state decisions upon it make contributory 
negligence a bar. 


III. Lim1raTIon oF LIABILITY 


For the victim of the operation of maritime industry there re- 
mains a further barrier to a legal adjustment comparable to that 
which the shore law gives. That it figures in the legal jargon as 
a matter which concerns merely “‘ remedy ” and not “ right,” and 
that it comes into play only after the latter is established, is small 
comfort to him. If his adversary has assets otherwise reachable, 
the distinction between a right to a full recovery and a procedural 
limitation upon the amount of money into which he can transmute 
the right seems to him mere legalistic quibbling. 

This barrier is of statutory origin, for the maritime enterprise 
has been a favorite of legislators. Whereas in business ashore the 
misconduct and the errors of the agents entrusted with carrying 
it on are charged to the owner who employs them, our maritime 
enterprise has been relieved of liability altogether in some phases 
of respondeat superior, and has been given a special limitation 
against the liability remaining. Notwithstanding the death acts 
and the recent legislation in behalf of its employees, the virtual 
subsidization of the maritime industry at the expense of its 
passengers and workmen has so far been little modified. 

The Harter Act of 1893,'** under stated conditions which the 
shipowner must observe, recites that “neither the vessel, her 
owners . . . or charterers shall be . . . responsible for damage 
or loss resulting from faults or errors in navigation or in the 
management of said vessel.”*** Who had suffered from the 
faults — whether the ship’s own cargo, its own personnel or pas- 





127 24 Stat. 445 (1893), 46 U.S. C. § 190 (1926). 

128 This is the famous § 3, under which there is a body of case material. On 
the act in general see Green, The Harter Act (1903) 16 Harv. L. Rev. 156; Wheeler, 
The Harter Act: Recent Legislation in the United States Respecting Bills of Lading 
(1899) 33 Am. L. Rev. 801; Evans, The Harter Act and Its Limitations (1910) 
8 Micu. L. Rev. 637. Poor, A New Code for the Carriage of Goods by Sea (1923) 
33 YALE L. J. 133, shows that the Hague Rules of 1927 are based upon the same 
principles as our act. Since he wrote, the rules have been adopted by various 
nations, not including our own. 
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sengers, or cargo and people aboard another ship— was imma- 
terial under a literal reading. It ended respondeat superior. 
But the Supreme Court made the provision concern only the 
relation of the carrying ship to its own cargo.’ Liability for the 
injury or death of persons, and liability to other ships and car- 
goes, remain completely untouched.**® So far as our particular 
topic goes the Harter Act need not therefore detain us. It is 
mentioned merely because it is sometimes confused with the act 
next to be discussed.*** 

But the liability which remains continues subject to the other 
of the statutory subsidies which has been part of our national 
policy since the great days of sail. The original act dates from 
1851, its chief amendment from 1884.** By their provisions 
Congress grants to shipping a bonus out of the pockets of all who 
deal with ships, and with whom ships deal, for although a dock 
or bridge owner whose structure has been injured by a ship can 
not invoke the admiralty law,’** the shipowner may confine him 
to it and gain the benefit of limitation in accordance with its 
statutory additions.*** The ancient communism of the sea, evi- 
denced in the salvage law, in the insurance rule that coverage of 
part of the value was co-insurance by the owner,*** and which 
made freight “ the mother of wages ” and denied pay to seamen 
when their ship earned no freight,’** is given sharper edge. By 





129 The Delaware, 161 U.S. 459 (1896). 

130 The cases are collected in Lorp AND SPRAGUE, Op. cit. supra note 14, at 261; 
SAYRE, Op. cit. supra note 3, at 664n. 

131 See HANKIN, THE UNiTep STATES SUPREME CourT 1928-29 (1929) 171, 
discussing Flink v. Paladini, 279 U. S. 59 (1929). 

132 Rev. Stat. § 4283 (1878), 46 U. S. C. § 183 (1926). For recent discus- 
sions of the act, see Notes (1930) 78 U. or Pa. L. Rev. 393; (1930) 16 VA. L. 
Rev. 480. 

183 Qur cases have uniformly held that the tort is not “ maritime.” In Eng- 
land, however, the admiralty jurisdiction is wide enough to offer a remedy. See 
note 17, supra. 

184 Richardson v. Harmon, 222 U. S. 96 (1911); see (1929) 38 Yate L. J. 
538. 

185 Cf, RicHarps, INsuRANCE (3d ed. 1909) 59-60; VANCE, INSURANCE (1904) 
55: 

186 In The Neptune, 1 Hagg, Admiralty (1824) 227, Lord Stowell upset the 
rule; and the United States and England have since legislated the seaman into 
high preference in right of priority. See Beach, Relative Priority of Maritime 
Liens (1924) 33 YALE L. J. 841. By its own terms the limitation of liability act 
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our act compensation for loss or injury is made a venture of the 
voyage to the extent that, under the conditions prescribed,**’ the 
ship is the sole fund for its recovery. Loss of his ship is her 
owner’s all-sufficient answer to the suit. In that event he pays 
nothing; in no case must he pay more than the value of the ship, 
and that “‘ value ” not as she was when she first ventured out, but 
her value after the disaster.“** The assumption of the whole 
doctrine is that the circumstances of fact are such that there is 
liability. The statute limits it. 

The application of the act to responsibility for personal in- 
juries or death was fought out, when, in 1889, a passenger lost 
her life in a shipwreck upon the Massachusetts coast. Suits 
were brought in a state court, and were based, of course, upon the 
state death act —as they would be now for the death of a pas- 
senger. Following the federal procedure, the ship’s owners re- 
moved the suit, on a petition for limitation,’ to the United 





is not applicable to wage claims, nor is it applicable to “ personal” contracts. See 
Poor, A Shipowner’s Right to Limit Liability in Cases of Personal Contracts (1922) 
31 YALE L. J. 505. 

187 The loss must be “ without the privity or knowledge of such owner or 
owners.” ‘The latest decision makes a stockholder who is liable for the owning 
corporation’s obligations an “ owner.” Flink v. Paladini, 279 U. S. 59 (1929) ; see 
(1929) 3 So. Cartr. L. Rev. 60 (on the California corporation law points) ; (1929) 
15 Corn. L. Q. 88 (on the admiralty point). On what is satisfaction of the condi- 
tion, see the cases collected in 46 U. S. C. A. § 183, n.23 et seg. (1928). See also 
Note (1910) 58 U. or Pa. L. Rev. 230. The English act is much more liberal in 
providing a fund. See Englar, Limitation of Ship-owner’s Liability, in 2 N. Y. Crry 
Bar Ass’nN, Lectures ON Lecat Topics (1924) 459. 

138 The City of Norwich, 118 U.S. 468 (1886). Since the act is applied in liti- 
gation in our courts involving a foreign ship, in The Titanic, 233 U. S. 718 (1914), 
substantially nothing resulted for claims which ran into the millions, although, as 
Mr. Englar points out, supra note 137, the English rule would have given a fund 
of millions. See also Royal Mail Steam Packet Co. v. Companhia de Navegacao 
Lloyd Brasileiro, 27 F.(2d) 1002 (E. D. N. Y. 1928), (1929) 77 U. oF Pa. L. Rev. 
406, (1929) 42 Harv. L. Rev. 434. But cf. Conrrict or Laws RESTATEMENT § 442. 

Insurance payments made to the owner for loss of the ship are not available to 
the victims of the disaster. The City of Norwich case, supra, applied the familiar 
doctrine that the insurance contract is personal and does not run with the thing. 
This the insurance decisions themselves balk at and apply with curious inconsist- 
encies. See Note (1925) 25 Cor. L. Rev. 477, on Brownell v. Board of Education, 
239 N. Y. 360, 146 N. E. 630 (1925). See also Vance, Waiver and Estoppel in 
Insurance Law (1924) 34 YALE L. J. 834. 

189 See the Admiralty Rules of 1920, 254 U. S. 679 (1920), and the cases 
collected in 28 U. S. C. A. $§ 721-23 (1928). 
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States District Court for the Massachusetts District, whence it 
reached the Supreme Court. Over the earnest contention that 
the act applied only to defaults in cargo carriage, that Court held 
that “. . . the law of limited liability . . . applies to cases of 
personal injury and death as well as to cases of loss of or injury 
to property.” **° 

Thus the state death act is controlled by this statutory state- 
ment *** of the corpus juris maris. Indeed, any other remedy 
which the common law might give against general assets of the 
shipowner for maritime wrongs may be cut off by removal from 
the state courts.*** The plaintiff’s traditional and statutory choice 
of forum is made nugatory. The decision, then, worked out a 
rather thoroughgoing immunity for the shipowner’s general as- 
sets when he could meet the conditions which the act imposes 
upon him. 

Who the sufferer was or why he suffered did not matter, al- 
though there is some debate upon the question. The liability of 
the carrier by water for injury to his passengers is similar in gen- 
eral to that of the land carrier to his; *** but the elaborate statu- 


tory provisions for their safety at sea *** have influenced the sug- 
gestion that where a calamity is due to the breach of these the 
limitation act may not be invoked. Several decisions of the lower 
federal courts lend countenance to this idea. But as the Supreme 
Court has not made a pronouncement upon the matter,’*® it is 
doubtful whether prior to 1920 the applicability of the act was 





140 Bradley, J., in Butler v. Boston Steamship Co., 130 U. S. 527, 549, 552 
(1889). 

141 Tt is set forth in full in 130 U.S. at 533. 

142 See Admiralty Rule 51, that “the said owner may file a . . . petition [for 
limitation] in the proper district court of the United States... .” The proceed- 
ings supersede all other actions in state or other courts and these suits are enjoined 
of further prosecution. 

143 See City of Panama, 101 U. S. 453 (1879); Dodge v. Boston & B. S. S. Co., 
148 Mass. 207, 19 N. E. 373 (1889) ; The Thessaloniki, 267 Fed. 67 (C. C. A. 2d, 
1920), certiorari denied, 254 U. S. 649 (1920). 

144 Rev. Stat. § 4464 et seq. (1878), 46 U.S. C. § 451 et seg. (1926). The pro- 
visions concern adequacy of life-saving equipment such as preservers, boats, and 
safeguards against fires. 

145 In The Virginia, 264 Fed. 986, 996 (D. Md. 1920), aff’d sub nom. Hines 
v. Butler, 278 Fed. 877 (C. C. A. 4th, 1921), the trial court denied limitation for 
the results of the failure to observe the statutory requirement. The Supreme Court 
denied certiorari. 257 U.S. 659 (1922). 
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affected because of the circumstances attending the injury or the 
status of the person injured or killed. The limitation of liability 
act cut across all claims for death or for injury in whatever forum 
advanced. 

Notwithstanding the death act of 1920, the decision of 1889 
still rules concerning the loss of life of passengers, or of persons 
“ seeing off ” a passenger, or of all persons on another ship. For 
such persons inshore deaths are left as before. Injury, whether 
on inshore or on outshore waters, is also left as before, so far as 
these classes are concerned. Outshore deaths the act governs, 
and the limitation act applies against the rights based upon it. 
Its section which opens the local courts to suits based on foreign 
death acts provides that the suits are “ without abatement in re- 
spect to the amount for which recovery is authorized, any statute 
of the United States to the contrary notwithstanding.” *** Since 
no similar language appears elsewhere in the act, this makes it 
clear by inference that the limitation act does apply to all death 
claims arising under the American acts, whether state or federal.**‘ 
Thus we charge the full losses upon the foreign shipping but give 
our own a subtle preference over the alien competitor at the ex- 
pense of patrons and operating personnel. 

The inference that the limitation act controls the death act of 
1920 is further supported by the decisions in which the Seaman’s 
Act is the basis of the right claimed. That act itself is silent on 
the point. In Jn re East River Co.*** the argument was stressed 
that the older statute was overcome by the policy of the newer 
adjustment of the seaman-employer relationship. This argument 
persuaded the district court, and it puzzled the Circuit Court of 
Appeals,**° which certified the question. The Supreme Court 
answered that the limitation of liability act still applied.‘ Al- 





146 41 Strat. 537 (1920), 46 U. S. C. § 764 (1926) ; Powers v. Cunard S. S. Co., 
32 F.(2d) 720 (S. D. N. Y. 1925). This seems to upset decisions like La Bourgogne, 
210 U.S. 95 (1908), and cases where though foreign death law was invoked limita- 
tion was granted. See note 33, supra. 

147 Cases are collected under 46 U.S. C. A. § 183, n.16 (1928). 

148 266 U.S. 355 (1924). 

149 291 Fed. 1017 (C. C. A. 2d, 1923). 

150 266 U. S. 355, 365 (1924). Mr. Justice Holmes, dissenter in the Jensen 
and subsequent cases, who wrote for the Court, conceded that “ The argument 

. is based upon the growing considerations for the claims of labor.” He re- 
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though the seaman may pursue his rights for death or injury 
under the act in the state courts *** as having “ concurrent juris- 
diction,” his choice of forum affords no escape from the long- 
standing subsidization of the maritime enterprise at his expense. 
The clear expression which Congress has definitely inserted in 
the Harbor Workers’ Act recites that the limitation act shall not 
affect the new rights.’ Thus are the distinctions in legal treat- 
ment of the maritime workers further maintained. 


CoNCLUSION 


It is manifest that the whole topic of this paper is involved in 
intricacies. The writer will not assert that he has achieved com- 
plete accuracy in all the details of even those discussed. Enough 
is shown, however, to indicate the need for a thoroughgoing Con- 
gressional re-survey of the entire field. It should seek to harmo- 
nize the law with itself and upon the central theme that the human 
and social problems of all the sufferers are the same. Whether 
they are workers in the maritime industry or its patrons affords 
in itself no distinction of value. In behalf of the patrons, his- 
toric survivals should be examined to ascertain their present 
justification.*** 

In behalf of the workmen, generally, the call for a re-survey 
is no less urgent; and concerning the seamen it is imperative. 
Legal adjustments of injury in industry are a national problem 
which should not be dichotomized into work afloat and work 
ashore. As between the harbor worker and the land worker we 
accept this. The seaman we do not include in the equalization 
process; yet if hazard be the special justification for compensa- 





plied, substantially, that there could be no repeal by implication. See (1925) 23 
Micu. L. REv. 650. 

151 Engel v. Davenport, 271 U. S. 410 (1926). The wording of the Seaman’s 
Act, which did not cover the point precisely, made it doubtful. See Note (1925) 
1 Was. L. Rev. 141. See also The Aloha, 35 F.(2d) 447 (C. C. A. goth, 1929), 
(1930) 78 U. or Pa. L. Rev. 662. 

152 44 Srat. 1424 (1927), 33 U. S. C. Supp. I §§ go1-s50 (1928). 

153 The American Bar Association’s Committee on Admiralty and the Mari- 
time Law reported in 1929 that it had given careful attention to the question of 
the desirability of amending the limitation of liability act, supra note 132, but 
that Senator Jones of the Commerce Committee had stated that Congress showed 
little likelihood of taking up the question. 
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tion acts, it pleads for preferring the seaman over the others. 
Considerations of humanity and our accepted social policy ashore 
unite in argument for symmetry in the legislation for maritime 
workers, and symmetry upon the model of the 1927 act. 

If our national attainments ashore in respect to real wages and 
to the legal adjustments of industrial accidents are such as to 
handicap us if we accommodate our sea law to them,*™ the time 
is ripe for study toward a reasoned and comprehensive statement 
of the American position to be used in discussions looking to 
multilateral conventions. To this the Labor Organization of the 
League of Nations**’ now offers a convenient approach. No 
delusions about “ standing aloof ” can hide the fact that a nation 
which maintains a modernized industrial law ashore, and at the 
same time seeks to compete afloat with nations modernized neither 
afloat nor ashore, is already so far entangled that its seaman class 
has a particularly pressing interest in the world situation. 


Gustavus H. Robinson. 
CorneELL Law ScHOOL. 





154 Captain Robert Dollar, the ship operator, in the SarurpAy Eventnc Post, 
June 8, 1929, states that he operated “three ships of about the same size. The 
wages on the American ship were $39,240 a year; on the British $15,696; and on 
the Japanese, $9,324.” He does not discuss the comparative investment in the 
ships themselves, which under our wage scale ashore is larger than it is elsewhere, 
although the total is favorably influenced to a considerable degree by our labor 
efficiency. : 

155 See NATIONAL INDUSTRIAL CONFERENCE BoArpD, WorRK OF THE INTERNATIONAL 
LABOR ORGANIZATION (1928), reviewed in (1930) 147 ANN. Am. Acap. 215. The 
organization has discussed at its general conferences topics concerning maritime 
employment, has made recommendations to its members— who are members of 
the League of Nations — and has reported an International Seaman’s Code. 
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Tue Law Scuoou.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 


New England 
outside of 
Massachusetts 
Percentage Number Percentage Number 


Outside of 


Massachusetts New England 


Total in 


Number Percentage Class 


77 
49 
64 
89 
93 


Res. Grad. 
Third Year 
Second Year 
First Year 
Unclassified 
Specials 


Res. Grad. 
Third Year 
Second Year 
First Year 
Unclassified 
Specials 


18 
14 
17 
21 
19 
20 
18 
19 
20 


1919-20 
S 
156 
221 
438 
59 
I 


567 
32 
26 


1315 


51 
37 
21 
38 
44 
33 
40 
45 
57 
67 
58 
44 


1920-21 
II 
196 
285 
363 
go 


945 


1926-27 
29 
310 
362 
675 
27 
38 


1441 


It 
10 


10 
8 


7 


1921-22 
8 
271 
246 
383 
49 
45 


18 
426 


26 
20 


1535 





307 
277 
295 
304 
355 
391 
425 
493 
502 
483 
565 
504 


1922-23 
12 
232 
261 
431 
50 
32 


1018 


1928-29 


34 
379 
443 
672 

36 

25 


1589 


71 
76 
77 
70 
72 
74 
75 
74 
72 
72 
77 
78 


435 
363 
380 
431 
492 
531 
567 
675 
694 
672 
735 
645 


1923-24 1924-25 


17 
246 
265 
492 

45 

37 


1102 


17 
246 
346 
531 

34 

28 


1202 


1929-30 1930-31 


34 
403 
429 
735 
25 
14 


1640 


44 
400 
475 
645 
22 
10 


1596 


Ricuts oF Crepitors AGAINST A SuccEssOR CoRPORATION. — It is 
common for a corporation to transfer all or nearly all of its assets to an- 
This device may represent an honest revision of 


other corporation.’ 





1 There are voluminous collections of cases on the subject. 


See (1907) 11 
L. R. A. (ws.) 1119; (1911) 32 id. 616; (1914) 47 id. 1058; (1921) 15 A. L. R. 
1112; (1924) 30 id. 662; (1926) 39 id. 143. 
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fiscal policy,” or it may be adopted with a desire to escape embarrassing 
debts. But regardless of the motive behind these transfers, they are of 
vital interest to creditors, for it is out of the guid pro quo received in 
return that the debtor must meet its obligations. This consideration 
may consist of cash, stock in the new corporation,’ a promise of cash,* 
or an assumption of the obligations of the old corporation.’ From a 
creditor’s standpoint, any of these, if in fact an adequate return,*® prob- 
ably constitutes value. Any one of them, however, may be objection- 
able if it hinders the creditor in procuring satisfaction of a judgment.’ 
Cash * and stock are easily concealed and readily taken out of the juris- 
diction; ® and the transferee’s promise to pay money may be enforced 
only by an additional equitable or statutory proceeding.’° This is 
equally true of an assumption of liability, except where third party bene- 
ficiaries are allowed to sue. But even in such jurisdictions the creditor 
may be technically justified in regarding the conveyance as a hindrance, 
for he can not be compelled to accept a substitute debtor,'' and satisfac- 
tion of a judgment against the old debtor entails additional proceedings. 





2 See 5 Coox, Corporations (8th ed. 1923) § 884. A similar transaction was 
the purchase by the American Railway Express Co. of most of the assets of the 
several large express companies of the country in order to comply with the wishes 
of the Director General of Railroads during the World War. See Note (1928) 26 
Micu. L. Rev. 913. Compare also the recent purchase of the assets of the Auto- 
strop Safety Razor Co. by the Gillette Safety Razor Co. See Boston Herald, Oct. 
16, 1930, at I. 

3 Where stock is given to the old corporation, creditors would not seem entitled 
to object for want of value if the local laws permit a levy on stock and if the 
stock has a ready market value. Some courts have so held. Cashman v. Hitch- 
cock, 293 Fed. 958 (C. C. A. 1st, 1923) ; Ozan Lumber Co. v. Davis Sewing Mach. 
Co., 284 Fed. 161 (D. Del. 1922); Smith v. Knight & Son, Inc., 211 Ky. 111, 277 
S.W. 290 (1925); McAlister v. American Ry. Exp. Co., 179 N. C. 556, 103 S. E. 
129 (1920). Other courts have held that it is not value, apparently feeling that 
it is necessary to be stricter with respect to transfers of large portions of the cor- 
porate assets than with respect to transfers in the ordinary course of business. 
Hibernia Ins. Co. v. St. Louis & New Orleans Trans. Co., 13 Fed. 516 (E. D. Mo. 
1882); Chicago, Ind. So. Ry. v. Taylor, 183 Ind. 240, 108 N. E. 1 (1915); 
American Ry. Exp. Co. v. Commonwealth, 190 Ky. 636, 228 S. W. 433 (1920); 
Terry Packing Co. v. Southern Exp. Co., 143 S. C. 1, 141 S. E. 144 (1927), cer- 
tiorari denied, 275 U. S. 559 (1927); American Ry. Exp. Co. v. Fleishman, Morris 
& Co., 149 Va. 200, 141 S. E. 253 (1928) ; see note 12, infra. 

4 Armour v. Bement’s Sons, 123 Fed. 56 (C. C. A. 6th, 1903) (promise to pay 
cash sufficient value) ; see 1 Moore, FRAUDULENT CONVEYANCES (1908) 256. 

5 The following cases hold that creditors can not object if obligations are as- 
sumed by the transferee: Cashman v. Hitchcock, supra note 3; Warfield v. 
Marshall County Canning Co., 72 Iowa 666, 34 N. W. 467 (1887); Austin v. 
Tecumseh Nat. Bank., 49 Neb. 412, 68 N. W. 628 (1896). Contra: Hibernia Ins. 
Co. v. St. Louis & New Orleans Trans. Co., supra note 3; Jennings Neff & Co. v. 
Crystal Ice Co., 128 Tenn. 231, 159 S. W. 1088 (1913). 

6 See 1 Moore, FRAUDULENT CONVEYANCES 329. 

7 See 2 Bicetow, Fraup (1890) 293; 1 Moore, FRAUDULENT CONVEYANCES 5. 

8 It seems to be generally assumed, even by courts holding stock improper, 
that payment of money can not be objectionable. See American Ry. Exp. Co. v. 
Commonwealth, supra note 3, at 653, 228 S. W. at 441. 

® See (1927) 40 Harv. L. Rev. 1012; Note (1928) 26 Micn. L. REv. 913, 915. 

10 See 1 Moore, loc. cit. supra note 4. 

11 Cole v. Millerton Iron Co., 133 N. Y. 164, 30 N. E. 847 (1892); see 2 Mora- 
WETZ, CORPORATIONS (2d ed. 1886) § 808; cf. Atlantic Terra Cotta Co. v. Peter 
Gunthy, Inc., 244 N. Y. Supp. 331 (1930). 
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Even though the consideration paid, however, is found to be free from 
these objections, unsatisfied creditors may justly complain if it does not 
reach the old corporation. Since the transfer involves the bulk of the 
corporate assets,’* the purchaser must be taken to know that the credi- 
tors, whose existence he should assume, have an interest in the consid- 
eration as the source of future satisfaction of their claims.** No stock- 
holder is entitled to the corporate assets or their product when any 
creditor can not be paid.’* Consequently the creditors may attack the 
transaction to the extent that the consideration is paid to the stock- 
holders.** 

Where the transaction is improper, the obvious remedy of the credi- 
tors of the old corporation is to treat the transfer as a fraudulent con- 
veyance,’® and after procuring judgment against the debtor, either to 
levy execution on,’’ or to bring a bill in equity ** against, the property 
or its product. But many courts have not confined the creditors to this 
traditional remedy, and have permitted the original suit to be brought 
directly against the transferee, subjecting it to a personal liability *® 





12 Bulk transfers of assets are always viewed with circumspection by the courts. 
See 1 Moore, FRAUDULENT CONVEYANCES 243. The same considerations have 
caused the enactment of bulk sales statutes. See L. R. A. 1915£, 917; Note 
(1920) 33 Harv. L. Rev. 717. The question is not often raised whether such 
statutes embrace transfers of the total assets of a corporation. Two cases, in both 
of which new stock was given to the old corporation in return, have passed upon 
the question, reaching opposite results. Keedy v. Sterling Elec. Appliance Co., 13 
Del. Ch. 66, 115 Atl. 359 (1921) (holding the conveyance within the act and there- 
fore void) ; Maskell v. Spokane Cycle & Auto Supply Co., 100 Wash. 16, 170 Pac. 
350 (1918) (construing statute to apply only to transfers to the detriment of 
creditors) ; see (1922) 20 Micu. L. REV. 909. 

13 But in Davis v. Hemming, 101 Conn. 713, 127 Atl. 514 (1925), the transferee 
was said to have no reason to suppose that the selling corporation would not be 
able to satisfy creditors. This seems an undesirable view. It might be argued 
that the purchaser should not be liable, any more than if it had paid the seller 
knowing that the latter intended, in turn, to distribute the proceeds among its 
stockholders. But it has been strongly urged that in such a situation the pur- 
chaser should be compelled to make it a condition of the purchase that the old 
corporation be forthwith dissolved. See Warren, CASES ON CoRPORATIONS (2d ed. 
1916) 991, 992. 

14 See Fogg v. Blair, 133 U. S, 534, 541 (1890); BALLANTINE, CORPORATIONS 
(1927) 748. 

15 Chattanooga, Rome & Columbus Ry. v. Evans, 66 Fed. 809 (C. C. A. 6th, 
1895) ; Meridian Light & Ry. Co. v. Catar, 103 Miss. 616, 60 So. 657 (1913) ; Kin- 
sella v. Marquette-Easton Fin. Corp., 28 S. W.(2d) 427 (Mo. App. 1930) ; Mont- 
gomery Web Co. v. Dienelt, 133 Pa. 585, 19 Atl. 428 (1890). Contra: Davis v. 
Hemming, supra note 13; Swing v. Empire Lumber Co., 105 Minn. 356, 117 N. W. 
467 (1908); cf. Hagemann v. Southern Elec. Ry., 202 Mo. 249, 100 S. W. 1081 
(1907). On this point these last three cases seem indefensible. 

16 Luedecke v. Des Moines Cabinet Co., 140 Iowa 223, 118 N. W. 456 (1908) ; 
Couse v. Columbia Power Mfg. Co., 33 Atl. 297 (N. J. 1895); Cole v. Millerton 
Iron Co., supra note 11; see BALLANTINE, CORPORATIONS 748, n.16; GLENN, CREDI- 
Tors’ Ricuts AND REMEDIES (1915) $126; (1902) 15 Harv. L. Rev. 671. ; 

17 See 2 Moore, FRAUDULENT CONVEYANCES 733; GLENN, Op. cit. supra note 16, 
§ 74 et seqg.; Note (1920) 20 Cor. L. REv. 339, 340. 

18 See 2 Moore, FRAUDULENT CONVEYANCES 758; cf. UNIFORM FRAUDULENT 
Convevances Act § 10; Gatto v. Boyd, 137 Misc. 156, 241 N. Y. Supp. 626 (1930); 
(1930) 30 Cot. L. REv. 1062. 

19 Contra: Ewing v. Composite Brake-Shoe Co., 169 Mass. 72, 47 N. E. 24! 
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limited to the value of the assets transferred; and some courts, going still 
further, impose on the transferee all the obligations of the transferor. 
Theories have not been wanting to explain these results. Some courts 
find an implied promise by the new corporation to pay the debts of the 
old *° to the extent of the value of the assets transferred." The basis 
for this may be the proposition that the burden should follow the 
benefit,” or that because of the grantor’s lack of capacity to make a gift 
the logic of probability suggests that a promise was intended in return.”* 
Yet where the main purpose of the transfer is to free the enterprise of its 
old obligations, this implication seems curiously incompatible with the 
facts.2* And to declare this property a trust fund, as some courts have 
done,”> merely provides a verbal formula for reaching a desired result.*° 
A recent case,”" like numerous others,”® rests liability on the ground 
that there is a de facto merger or consolidation.*® This is fair enough 





(1897). A personal judgment against a solvent transferee is a much more advan- 
tageous remedy than mere pursuit of the assets transferred. But if the transferee 
is insolvent the creditor may well prefer not to share the assets transferred with 
the creditors of the transferee. 

20 Pearce v. Schneider, 242 Mich. 28, 217 N. W. 761 (1928) ; Friedenwald Co. v. 
Asheville Tobacco Works, 117 N. C. 544, 23 S. E. 490 (1895). 

21 Some semblance of rationality has been preserved in these cases by refusing 
to imply a contract to pay all the debts of the old corporation. 

22 Compare the rule on assignment of contracts adopted by Contracts RE- 
STATEMENT (Am. L. Inst. 1928) § 164. See also Note (1929) 42 Harv. L. Rev. 941. 

23 See Bisbee, Consolidation and Merger (1929) 6 N. Y. U. L. REv. 404, 413. 
This is an application of the familiar maxim ut res valeat quam pereat. 

24 A recent case which found such an implied promise might be supported on 
the ground that the transferee had partially performed other of the contract ob- 
ligations by use of the property. Zanes v. Lehigh Valley Transit Co., 41 F.(2d) 552 
(E. D. Pa. 1930). But cf. Rowell v. Western Motor Transport Co., 94 Cal. App. 
12, 270 Pac. 400 (1928). 

25 Okmulgee Window Glass Co. v. Frink, 260 Fed. 159 (C. C. A. 8th, 1918), 
certiorari denied, 251 U. S. 563 (1920); Grenell v. Detroit Gas Co., 112 Mich. 
70, 70 N. W. 413 (1897); Hurd v. New York & Commercial Steam Laundry Co., 
167 N. Y. 89, 60 N. E. 327 (1901) ; Jennings Neff & Co. v. Crystal Ice Co., supra 
note 5. 

26 Certainly the ordinary debtor is not a trustee for his unsecured creditors. 
It is true that the assets of a corporation, like those of an individual, can not be 
conveyed without proper value if creditors are unpaid. But cf. Hibernia Ins. Co. 
v. St. Louis & New Orleans Trans. Co., supra note 3. Only in this sense may the 
assets of a corporation be called a trust fund. Fogg v. Blair, 133 U.S. 534 (1890) ; 
Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371 (1893). But this is merely 
stating the law of fraudulent conveyances. Luedecke v. Des Moines Cabinet Co., 
supra note 16. Enough has been written on the trust fund theory to satisfy the 
average taste. See Chattanooga, Rome & Columbus Ry. v. Evans, supra note 
15, at 816; BALLANTINE, CoRPORATIONS 718; Warren, Safeguarding the Creditors 
of Corporations (1923) 36 Harv. L. REv. 509, 544. 

27 State v. Broad River Power Co., 153 S. E. 537 (S. C. 1929), aff'd, 281 U. S. 
539 (1930), rehearing granted, 51 Sup. Ct. 38 (1930). 

28 Mobley v. Hagedorn Const. Co., 168 Ga. 385, 147 S. E. 890 (1929) ; Chicago, 
Santa Fe & Cal. Ry. v. Ashling, 160 Ill. 373, 43 N. E. 373 (1895); Altoona v. 
Richardson Gas & Oil Co., 81 Kan. 717, 106 Pac. 1025 (1910) ; Shadford v. Detroit, 
Ypsilanti & Ann Arbor Ry., 130 Mich. 300, 89 N. W. 960 (1902) ; Riegel v. Planters’ 
State Bank, 100 Okla. 42, 227 Pac. 105 (1924). 

29 In State v. Broad River Power Co., supra note 27, in which a mandamus 
proceeding against the transferee was allowed, this reasoning would seem unneces- 
sary. The transferor was bound to operate certain street railways which the de- 
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when the old stockholders receive the consideration for the transfer.*° 
But if the old corporation itself receives the remuneration and is thereby 
kept alive,** there seems to be nothing in the nature of merger or 
consolidation.*” 

Finally, the transferee may be held liable because it is merely the old 
corporation under the mask of the new entity.** This seems justifiable 
if the stockholders of both corporations are the same. But there are 
objections to this theory. First, it should logically subject the new cor- 
poration to all ** the liabilities *° of the old. Fortunately few of the 
cases thwart the new corporation’s chance of success by going this far.*° 
Secondly, if any of the new corporation’s stockholders were strangers 
to the old,** their presence would seem to prevent the assertion of the 





fendant purchased with notice. As the right to specific performance of the con- 
tract will attach to the property to which it relates, so it seems does the right to 
maintain a mandamus proceeding. Mayor of Borough of Rutherford v. Hudson 
River Traction Co., 73 N. J. L. 227, 63 Atl. 84 (1906). 

30 See cases cited in note 15, supra. To this class may be added the cases hold- 
ing that a national bank which takes over the assets of a state bank is liable for the 
debts of the state bank as though there had been a merger. E£.g., Metropolitan 
Nat. Bank v. Claggett, 141 U. S. 520 (1891). But cf. Drovers’ & Mechanics’ Nat. 
Bank of Baltimore v. First Nat. Bank of Sutton, 260 Fed. 9 (C. C. A. 4th, 1919). 
It is more difficult to support these cases in view of the “ national” character of the 
transferee. See BALLANTINE, CORPORATIONS 750. 

81 Merger and consolidation under most statutes involve the termination of 
the existence of the merging corporation, and stock ownership of the merging cor- 
poration by the merged corporation. See Bisbee, supra note 23, at 406. But if the 
old corporation is kept alive for the purpose of satisfying creditors, as was once the 
law in New York, there is no personal liability on the merged corporation. See 
Employers’ Liability Assur. Corp., Ltd. v. Astoria Mahogany Co., 299 Fed. 579, 
581 (C. C. A. 2d, 1924). 

82 Capital Traction Co. v. Offutt, 17 App. D. C. 292 (1900), Note (1901) 14 
Harv. L. Rev. 531; Swing v. Empire Lumber Co., supra note 15; McAllister v. 
American Ry. Exp. Co., supra note 3. But see Altoona v. Richardson Gas & 
Oil Co., supra note 28, at 722, 106 Pac. at 1026; 8 THomPpsoNn, CorPORATIONS (3d 
ed. 1927) § 6013; cf. Vicksburg & Yazoo City Tel. Co. v. Citizens’ Tel. Co., 79 
Miss. 341, 30 So. 725 (1901). 

83 Hibernia Ins. Co. v. St. Louis & New Orleans Trans. Co., supra note 3; 
Stanford Hotel Co. v. Schwind Co., 180 Cal. 348, 181 Pac. 780 (1919); Me- 
ridian Light & Ry. Co. v. Catar, supra note 15; Douglas Printing Co. v. Over, 69 
Neb. 320, 95 N. W. 656 (1903); Spring Creek Oil Corp. v. Dillman, 90 Okla. 129, 
215 Pac. 1053 (1923); Long v. Fisher Typewriter Co., 1 Tenn. Ch. App. 668 
(1901) ; see BALLANTINE, CORPORATIONS 749. 

84 Seymour v. Boise R. R., Ltd., 24 Idaho 7, 132 Pac. 427 (1913). As a neces- 
sary corollary it would seem that the new corporation should enjoy all the rights 
of its predecessor. Thus although a claim against the United States is by statute 
not assignable, a recent decision has granted the new corporation the same rights 
as its predecessor, since the stockholders of both were the same. Kingan & Co., 
Inc. v. United States, U. S. Daily, Nov. 4, 1930, at 2710 (Ct. Cl.). 

85 Liability also extends to executory contracts. Anderson v. Van Camp Sea 
Food Co., 98 Cal. App. 787, 277 Pac. 1099 (1929). And it would seemingly extend 
to contracts personal to the vendor, such as an agreement to place its after- 
acquired property under a mortgage. See Blair, The Allocation of After-Acquired 
Mortgage Property Among Rival Claimants (1926) 40 Harv. L. Rev. 222, 230 
et seq.; Foley and Pogue, After-Acquired Property Under Conflicting Corporate 
Mortgage Indentures (1929) 13 Munn. L. REv. 81, 87 et seq. 

86 See cases cited in note 33, supra. 

87 This class would not, of course, include those who had purchased stock in 
the new corporation from stockholders in the old. 
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identity of the two corporations.** In this event it might be possible to 
reduce liability in proportion to the interest of these new stockholders,*® 
but it seems unsatisfactory to hold that the two corporations are identi- 
cal only as to part of the new organization.*® Again, it would seem de- 
sirable, if the new corporation has paid value, to free it of its predeces- 
sor’s obligations despite the identity of the stockholders.*t Thus there 
is no liability where the stockholders of the new corporation have ac- 
quired their stock for a consideration entirely distinct from their interest 
in the old corporation.‘ But when the new stock represents in whole or 
in part an exchange for the old shares, liability is imposed.** To this 
extent the stockholders have received part of the consideration to which 
the creditors are entitled.** In other words, the test of liability is that 
of a fraudulent conveyance, although the personal judgment is a remedy 
which goes beyond the law of fraudulent conveyances. 





POWERS OF AN AGENT AFTER THE DEATH OF HIS PRINCIPAL. — The 
root of the prevailing doctrine that the power ' of the agent terminates 
ipso facto upon the death of the principal, without notice either to the 
agent or to third parties,? may be found in the historical concep- 





38 See cases cited in note 32, supra. 

89 It is possible that even this method would be unfair to the new stock- 
holders, because they have purchased on a valuation based partly on the possi- 
bility of success of the new corporation as a going concern free from large 
liabilities. 

40 Davis v. Hemming, supra note 13; Swing v. Empire Lumber Co., supra 
note 15; see BALLANTINE, CORPORATIONS 745, 0.3. 

41 Armour v. Bement’s Sons, supra note 4; Racine Engine & Mach. Co. v. 
Confectioners’ Mach. & Mfg. Co., 234 Fed. 876 (C. C. A. 7th, 1916) ; Warren Co. 
v. Black Coal Co., 85 W. Va. 684, 102 S. E. 672 (1920). 

42 Oehring v. Fox Typewriter Co., 272 Fed. 833 (C. C. A. 6th, 1921); Martin 
v. Sulfrage, 159 Ky. 363, 167 S. W. 399 (1914); Sebree v. Cassville & W. R. R., 
212 S. W. 11, 16 (Mo. 1919) ; BALLANTINE, CORPORATIONS 770. 

43 Northern Pac. Ry. v. Boyd, 228 U. S. 482 (1913), Note (1914) 27 Harv. 
L. Rev. 467, 468; In re Alamac Operating Corp., 42 F.(2d) 120 (C. C. A. 2d, 
1930); see 5 Cook, Corporations § 886; Spring, Upset Prices in Corporate Reor- 
ganization (1919) 32 Harv. L. Rev. 489, 508. } 

44 When liability is imposed under the rule of the Boyd case, supra note 43, it 
would seem that the recovery of the creditors should be limited to the amount of 
the consideration that did not go to the grantor corporation. It has been sug- 
gested that this be estimated by deducting from the market value of the stock 
issued the amount of the assessments paid by stockholders. See Swaine, Reor- 
ganization of Corporations: Certain Developments of the Last Decade (1927) 
27 Cor. L. Rev. 901, 928; cf. Okmulgee Window Glass Co. v. Frink, supra note 25; 
In re Alamac Operating Corp., supra note 43. 


1 Power is here used to indicate A’s capacity, irrespective of the expression 
from P to A, to bind P or his estate. See Note (1929) 42 Harv. L. Rev. 685. 

2 Ferris v. Irving, 28 Cal. 645 (1865) (land); Dallam v. Sanchez, 56 Fla. 779, 
47 So. 871 (1908) (land) ; Coney v. Sanders, 28 Ga. 511 (1859) (land); Bulkley 
v. Northern Trust Co., 210 Ill. App. 363 (1918) (shares of stock); Hoffman v. 
Union Dime Sav. Institution, 109 App. Div. 24, 95 N. Y. Supp. 1045 (1905) (with- 
drawal from bank) ; Lalor v. Tooker, 130 App. Div. 11, 114 N. Y. Supp. 403 (1909) 
(marketable title); Rigs, Aertson & Son v. Cage, 2 Humph. 350 (Tenn. 1840) 
(goods purchased by agent), with which, however, compare Murdock v. Leath, 
10 Heisk. 166, 195 (Tenn. 1872) ; Long v. Thayer, 150 U. S. 520 (1893) (payment 
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tion * of the identity of principal and agent.* But the innate harsh- 
ness of the rule has caused courts to exhibit much reluctance when 
applying it.° 

From the very nature of the relationship,’ it is inevitable that death 
should terminate the agent’s authority’ at once.® It is clear that the 
agent has no apparent authority, since the principal never represents 
that he will live forever.? But the agent is caught between two horns. 
If he fails to act, and the principal is living, he may be forced to respond 
to the principal in damages; *° if he acts in ignorance of the principal’s 
death, the third party may hold him to his warranty of authority. 
This is extremely unfair. The third party is in no better position; 
indeed, his means of ascertaining the life or death of the principal may 
be inferior to those of the agent. Moreover, the commercial world 
thinks in terms of life, not of death, and certainty should be assured to 
its transactions. 

The arguments presented in support of the prevailing rule ** would 





to agent); McClaskey v. Barr, 50 Fed. 712 (C. C. S. D. Ohio 1892) (land); cf. 
Michigan Ins. Co. v. Leavenworth, 30 Vt. 11 (1856) (accommodation note) ; see 
Galt v. Galloway, 4 Pet. 331, 344 (U. S. 1830); Goetzman v. Danitz, 116 Misc. 
140, 145, 189 N. Y. Supp. 788, 791 (1921) (payment to agent) ; Hurrcut, AGENCY 
(2d ed. 1901) § 71; AGENcy RESTATEMENT (Am. L. Inst. 1927) § 200. But see 
notes 23, 28, infra. The strength of this doctrine would seem to be an example 
of the influence of a doubtful rule when coupled with a great name. See 2 Kent, 
Comm. 646. The authorities which Chancellor Kent cited have been criticized as 
affording little basis for his statement. See Ish v. Crane, 8 Ohio St. 520, 529 (1858). 
For an account in Chancellor Kent’s time of a case where acts of an agent in 
ignorance of his principal’s death were supported, see Ex parte MacDonnell, Buck 
399, 405 (1819). 

3 See Holmes, Agency (1891) 4 Harv. L. Rev. 345, 5 id. 1; cf. Wigmore, Re- 
sponsibility for Tortious Acts: Its History (1894) 7 id. 315, 383, 399. 

4 See Seavey, The Rationale of Agency (1920) 29 YALE L. J. 859, 893. 

5 See Travers v. Crane, 15 Cal. 12, 16 (1860) (land) ; Clayton v. Merrett, 52 
Miss. 353, 358 (1876) (payment to agent) ; Farmers’ Loan & Trust Co. v. Wilson, 
139 N. Y. 284, 289, 34 N. E. 784, 785 (1893) (same) ; Cleveland v. Williams, 29 Tex. 
204, 215 (1867) (personal property). 

6 Agency is a consensual relationship in which A holds the power to affect the 
legal relations of P with T in trust for, and under the control of, P. See Seavey, 
supra note 4, at 868. 

7 Authority is here used to mean the expression which P makes to A as to the 
extent of the relationship. See Acency RestateMENT (Am. L. Inst. 1926) § 9. 

8 No attempt is here made to include the subject of powers “coupled with 
an interest.” See Seavey, Termination by Death of Proprietary Powers of At- 
torney (1922) 31 YALE L. J. 283. 

® See Seavey, Problems in Restatement of the Law of Agency (1930) 16 
A. B. A. J. 117, 121. 

10 Evans v. Root, 7 N. Y. 186 (1852); Nelson v. Smith, 140 Wash. 293, 248 
Pac. 798 (1926). However, no case has been found where A refrained from 
acting because he thought that P was dead. 

11 Yonge v. Toynbee, [1910] 1 K. B. 215 (1909) (insanity of client), ques- 
tioning Smout v. Ilbery, 1o M. & W. 1 (1842). But see Carriger’s Adm’r v. Whit- 
tington’s Adm’r, 26 Mo. 311, 313 (1858); cf. note 18, infra. Of course, it is pos- 
sible that A may relieve himself by placing before 7 all of the facts on which he 
bases his belief in his authority to act. Lilly, Wilson & Co. v. Smales, Eeles & Co., 
[1892] 1 Q. B. 456; Mickles v. Atlantic Brokerage Co., Inc., 209 App. Div. 182, 
204 N. Y. Supp. 571 (1924) ; see Hurrcut, Acency (2d ed. 1901) § 201. 

12 Arguments in favor of the prevailing rule may be found in Note (1923) 9 
Va. L. REv. 644. 
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seem but to speak for its abolition. The problem is whether legal effect 
shall be given or denied to certain transactions,* and need not be trans- 
formed into a quibble over the impossibility of the existence of an agent 
without a principal.’* To treat the transaction as a nullity will not 
place the third person in the same position as before.*® Nor, on the 
other hand, does the sanctioning of the transaction necessarily react 
harmfully upon the estate of the principal, for a gain to both parties 
is the basis and justification of our system of commercial dealings. 
True, the law provides for the descent and distribution of the dece- 
dent’s property upon his death,’® but those who take thereby are mere 
volunteers or general creditors.’’ To give preference to their interests 
in the estate over one who has, in good faith and for consideration, 
sought a bargain which he now stands to lose, is hardly equitable. The 
argument that parties contract with the existing state of the law in 
view ** is not necessarily a reason for its continuance, where it results 
in injustice. 

In a handful of states, a requirement of notice for termination by 
death has been enacted by the legislature.* Moreover, a recognition 
of the fact that, in its essence, agency is a commercial device *° rather 
than a metaphysical toy ** has led a number of courts ?” to the conclu- 





13 See Deweese v. Muff, 57 Neb. 17, 20, 77 N. W. 361 (1898) ; Seavey, supra 
note 4, at 893; Seavey, supra note 9, at 121. A somewhat analogous situation is 
found where there is a revocation of authority by act of P, but 7, in ignorance 
thereof, continues to deal with A. There P may be bound. See Key v. Thomas 
Lyons Co., 109 Kan. 281, 284, 198 Pac. 928, 929 (1921); AGENCY RESTATEMENT 
(Am. L. Inst. 1927) §§ 220, 221. 

14 See note 6, supra. Courts have used this expression in holding that death 
automatically terminates A’s power. Weber v. Bridgman, 113 N. Y. 600, 605, 21 
N. E. 985, 987 (1889) ; Davis v. Windsor Sav. Bank, 46 Vt. 728, 732 (1874). 

15 But see Note (1923) 9 VA. L. REv. 644, 647. 

16 Courts have found in this transfer of property of P a reason for the pre- 
vailing rule. See Vance v. Anderson, 39 Iowa 426, 431 (1874); Harper v. Little, 
2 Greenl. 14, 18 (Me. 1822) ; Note (1923) 9 VA. L. Rev. 644, 647; cf. Ish v. Crane, 
8 Ohio St. 520, 536 (1858). 

17 See COMMENTARIES ON AGENCY RESTATEMENT (Am. L. Inst. 1927) § 200, 

s 26. 

‘ 18 Tt is said that those who deal with A assume the risk of P’s death. See 
Marlett v. Jackman, 3 Allen 287, 294 (Mass. 1861); Weber v. Bridgman, supra 
note 14, at 605, 21 N. E. at 987; Farmers’ Loan & Trust Co. v. Wilson, supra note 
5, at 287, 34 N. E. at 784; Soltau v. Goodyear Vulcanite Co., 12 Misc. 131, 139, 
33 N. Y. Supp. 77, 82 (1895); Note (1899) 12 Harv. L. Rev. 563, 564; Hurrcut, 
AcENcy (2d ed. 1901) § 200. 

19 Mp. Ann. Cope (Bagby, 1924) art. 10, § 29; S. C. Civ. Cone (1922) § 3848; 
see Porto Rico Rev. Stat. (1913) $4746; cf. Ga. Civ. Cope Ann. (Michie, 1926) 
$3575; Pa. Stat. ANN. (Purdon, 1930) tit. 21 § 304. The language of other codes 
would seem to lend itself to this interpretation: Cat. C1v. Cope (Deering, 1923) 
§ 2356; Mont. Rev. Cope (Choate, 1921) § 7975; N. D. Comp. Laws ANN. (1913) 
§ 6366; S. D. Comp. Laws (1929) § 1285. Cf. Sullivan v. Dunne, 198 Cal. 183, 
244 Pac. 343 (1926) ; see Krumdick v. White, 92 Cal. 143, 144, 28 Pac. 219 (1891). 

20 See 1 MecuEeM, AGENCY (2d ed. 1914) § 10. 

21 Hence it is surprising that a commercial community like New York should 
espouse the doctrine. See note 2, supra. Perhaps it is not too much to hope that 
this rule will be given a death blow when squarely presented in its present-day 
economic setting. Regret has been expressed as to its existence. See note 5, 
supra. Upon the basis of commercial demand the New York court made an ex- 
ception in the case of a check presented after the death of the drawer but before 
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sion that death does not necessarily terminate the agent’s power.”° 
Courts have found a distinction, however, in those acts which may be 
done in the name of the agent ** as contrasted with those required to 
be performed in the name of the principal. This is not wholly satis- 
factory, since it hardly reaches the heart of the matter; but it does facili- 
tate what is perhaps the major portion of those activities over which 
the prevailing absolute rule hangs like a double-edged sword. The dis- 
tinction assumes great importance, however, where land is the sub- 
ject of the transaction, for it must then be conducted in the name of 
the principal.?> Here the uniform objection is that one can not act in 
the name of a dead man.”° But the law provides for the performance 
of the executory contracts of a decedent as to realty, even though it in- 
volves the giving of the deed of another.”’ Of course, when dealing 
with real property, a subject that was not an ordinary article of com- 
merce, the common law was generally enamoured of formality. Yet 
even here it is felt that notice might be required as to third persons.” 
Some support for this proposition may be found in legislative indica- 
tions of a relaxation of form in the field of agency in the matter of 
deeds of real property.”° 

Where the matter is res integra, the solution to the problem should 
be plain.*® In those jurisdictions where the prevailing view is em- 































the bank had notice. Glennan v. Rochester Trust & Safe Dep. Co., 209 N. Y. 42, 
102 N. E. 537 (1913) ; see BiceLow, Bits, Notes, a4np.CHecks .(Lile’s ed..1928) 
§ 212. 

22 Dick, Ex’r v. Page & Bacon, 17 Mo. 234 (1852) (deposit of notes by 
agent); Meinhardt v. Newman, 71 Neb. 532, 99 N. W. 261 (1904) (payment to 
agent) ; Ish v. Crane, 8 Ohio St. 520 (1858), 13 Ohio St. 574 (1862) (contract and 
payment to agent); Catlin v. Reed, 141 Okla. 14, 283 Pac. 549 (1929) (payment 
to agent) ; Cassiday v. M’Kenzie, 4 W. & S. 282 (Pa. 1842) (payment to agent); 
Lenz v. Brown, 41 Wis. 172 (1876) (purchase by agent); cf. Garrett v. Trabue, 
Davis & Co., 82 Ala. 227, 3 So. 149 (1887) (order by agent before death executed 
after principal’s death) ; Citizens’ Bank v. Mutual Trust & Dep. Co., 206 Ky. 86, 
266 S. W. 875 (1924) (agent endorsee) ; Moore v. Hall, 48 Mich. 143, 11 N. W. 
844 (1882) (endorsement for collection); Deweese v. Muff, supra note 13 (en- 
dorsement for collection) ; see Carriger’s Adm’r v. Whittington’s Adm’r, 26 Mo. 311, 
313 (1858); Davis v. Lane, 10 N. H. 156 (1839); Murdock v. Leath, 10 Heisk. 
166, 195 (Tenn. 1872). For an application of the civil law see Santiago v. Roses, 
242 Fed. 209, 220 (C. C. A. 1st, 1917). 

23 This is an alternative offered by the Restatement. There is not agreement 
as to the proper rule to be stated. See Acency RestaTeMENT (Am. L. Inst. 1927) 
§ 200; COMMENTARY ON AGENCY RESTATEMENT § 200, p. 5. 

24 See Lewis v. Kerr and Craig, 17 Iowa 73 (1864) (land); Dick, Ex’r v. Page 
& Bacon; Ish v. Crane; Lenz v. Brown, all supra note 22; Deweese v. Muff, supra 
note 13; 1 MecHeM, AGENCY (2d ed. 1914) § 664. 

25 Cf. note 2, supra. 

26 Lord Ellenborough made use of this statement. Watson v. King, 4 Campb. 
N. P. 272, 274 (1815). See also (1899) 12 Harv. L. Rev. 563, 564. 

27 Gates v. McWilliams’ Heirs, 6 Dana 42 (Ky. 1837) (deed by heirs). 

28 The first alternative of the Restatement would seem to include this. 
Acency RestaTEMENT (Am. L. Inst. 1927) § 200. 

29 Thus deeds executed by A in the name of A instead of P are valid. Oxt0 
Gen. Cope (Throckmorton, 1930) § 8514; Va. Gen. Laws (1923) $5145; cf. PA. 
Stat. Ann. (Purdon, 1930) tit. 21, § 303. Pennsylvania apparently holds effective 
the sale of land under a power of attorney before notice of the death. Pa. Stat. 


Ann. (Purdon, 1930) tit. 21, § 304. 
80 The most recent decision requires notice to T. P made a loan to T. A, 4 
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bedded, a reéxamination in the light of the present system of commer- 
cial intercourse should bring the termination of the power of an agent 
under a uniform rule of notice.** 





THE STATUTE OF FRAUDS AND ORAL AGREEMPNTS TO MORTGAGE 
LanD. — A contract to mortgage land as security for a debt is within 
the Statute of Frauds* whether a mortgage is considered a defeasible 
conveyance ” or merely a lien on the land.* However, while the cases 
are not unanimous, it has been generally held that where the loan is 
made to enable the debtor to pay for the land which he has orally prom- 
ised to mortgage, and the money is so applied, equity will subject the 
land to a lien in favor of the creditor, even though no mortgage is 
given.* The cases may be classified according to the time when the 
loan is made: before the contract of purchase, after the contract, or 
after the conveyance but before payment.® 

Where the borrower has already contracted to purchase the land at 





loan company, arranged the renewal at maturity and collected the successive in- 
terest payments. At the maturity of the renewed note, A, without possession of 
the note, collected the principal from 7. Unknown to A or 7, P had died. P’s 
legatee sued T to foreclose the mortgage securing the note. From a judgment for 
T, P’s logatee appealed. Held, that since it was not necessary for A to act in the 
name of P, the payment discharged the obligation. Judgment affirmed. Catlin 
v. Reed, 141 Okla. 14, 283 Pac. 549 (1929). 

81 One solution has been offered. A’s right of exoneration should continue to 
exist until he is informed of the death. Then T may, by a process of equitable 
execution, use that right as a means of satisfying his claim against A. But the 
equitable steps could be eliminated at once rather than after development along 
historical lines; thus 7 would get a direct right against P’s estate. See Seavey, 
supra note 4, at 894. Of course, ordinarily the agent’s right of indemnity or ex- 
oneration ceases with the limits of his authority. Helbig v. Phillips, 105 N. J. Eq. 
328, 147 Atl. 787 (1929). But it is only fair to an innocent agent who is en- 
gaged in forwarding his principal’s business that his right to protection should 
continue until he receives notice of the death. Cf. D’Arcy v. Lyle, 5 Binn. 441 
(Pa. 1813). Where A acts without authority, and as a consequence legal obligations 
of P to others are discharged, T will, if innocent, be protected to the amount of 
the obligations discharged. Bannatyne v. MaclIver, [1906] 1 K. B. 103; cf. Mc- 
Laughlin v. City Bank of Sydney, 9 N. S. W. St. Rep. 319 (1909). 


1 “No action shall be brought . . . to charge any person upon any contract 
or sale of lands . . . or in any interest in or concerning them .. . unless some 
memorandum ... shall be in writing and signed by the party to be charged 
therewith. .. .” 29 Car. II, c. 3, $4 (1677). There is similar legislation in each 
of the states. 

2 Clabaugh v. Byerly, 7 Gill 354 (Md. 1847). 

8 Sleeth v. Sampson, 237 N. Y. 69, 142 N. E. 355 (1923). 

* Many of the cases are evidently based on the dictum of O’Brien, J., in 
Sprague v. Cochran, 144 N. Y. 104, 112, 38 N. E. 1000, roor (1894). 

5 It has been suggested that there will be no lien where the money is given 
directly to the borrower, rather than advanced for him to the vendor. See Magee 
v. Magee, 51 Ill. 500, 503 (1869); Donovan v. Donovan, 173 Ill. App. 522, 524 
(1912). It would seem, however, that as the loan is for a special purpose, it should 
make no difference that the money first reposed with the borrower. Hughes v. 
Mullaney, 92 Minn. 485, too N. W. 217 (1904); cf. Dunham v. Cox, 81 Conn. 268, 
70 Atl. 1033 (1908); see Zehr v. May, 67 Okla. 97, 100, 169 Pac. 1077, 1079 
(1917) ; Carey v. Boyle, 53 Wis. 574, 581, 11 N. W. 47, 50 (1881). 
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the time of the loan, the creation of a lien has been supported on various 
grounds. It has been said that there is sufficient part performance to 
take the contract out of the Statute of Frauds.* Payment alone, how- 
ever, is not generally given this effect.’ Another suggestion is that fail- 
ure to execute the promised mortgage constitutes fraud which warrants 
equity in taking jurisdiction; * but the paradox that an unenforceable 
promise becomes enforceable upon mere failure to perform it has long 
been discountenanced.® It has been asserted that the lien is in the na- 
ture of a resulting trust; *° but proof that a loan was intended is enough 
to defeat the creation of such a trust."* The result reached may never- 
theless be justified. When money has been lent upon the faith of a de- 
fective mortgage for the purpose of discharging a valid prior encum- 
brance, and has been so applied, the lender may be subrogated to the 
rights of the former encumbrancer.*? It would seem that the same re- 
sult would be reached where the loan was made solely upon the faith 
of an oral promise.’* Since a vendor holds legal title as security for 
the payment of the purchase price by the vendee, who owns the equi- 
table interest,* the lender should similarly be subrogated to this 
security interest of the vendor, who was paid by means of the money 
lent.*® 





® Cole v. Cole, 41 Md. 301 (1874). 

7 Clinan v. Cooke, 1 Schoales & L. 22 (1802); Caddick v. Skidmore, 2 De 
G. & J. 52 (1857); Sleeth v. Sampson, supra note 3; see 1 WILLISTON, CONTRACTS 
(1920) § 494; SNELL, PrincIPLEs or Equity (20th ed. 1929) 532, 533. 

8 Foster Lumber Co. v. Harlan County Bank, 71 Kan. 158, 80 Pac. 49 (1905). 

9 Blagden v. Bradbear, 12 Ves. 466 (1806); Spralding v. Spralding, ror Ark. 
451, 142 S. W. 848 (1911); Henderson v. Henrie, 68 W. Va. 562, 71 S. E. 172 
(1911) ; Browne, Tue Statute oF Fraups (5th ed. 1895) § 439. But cf. Costigan, 
Trusts Based on Oral Promises to Hold in Trust, to Convey, or to Devise, Made 
by Voluntary Grantees (1914) 12 Micu. L. Rev. 427, 434. Professor Costigan 
maintains that where A conveys land to B upon oral trust for C, and B repudiates 
the express trust, C should be considered a constructive cestui. For a criticism of 
this view see Scott, Conveyances Upon Trusts Not Properly Declared (1924) 37 
Harv. L. Rev. 653, 666. 

10 See Myhra v. Rustad, 58 N. D. 258, 262, 263, 225 N. W. 796, 798 (1929). 

11 Holmes v. Holmes, 153 Ga. 790, 113 S. E. 81 (1922) ; Reminger v. Joblonski, 
271 Ill. 71, 110 N. E. 903 (1915); Phillips v. Phillips, 81 N. J. Eq. 459, 86 Atl. 949 
(1913), aff'd, 83 N. J. Eq. 345, 91 Atl. 1070 (1914); Smith v. Wildman, 194 Pa. 
294, 45 Atl. 136 (1900). 

12 Todd’s Ex’r v. First Nat. Bank, 173 Ky. 60, 190 S. W. 468 (1917) ; Snelling 
v. McIntyre, 6 Abb. N. Cas. 469 (N. Y. 1879) ; Bussing v. Whitaker, 177 App. Div. 
95, 163 N. Y. Supp. 982 (1917); Katter v. Rodgers, 107 Okla. 116, 230 Pac. 500 
(1924) ; Iowa County Bank v. Pittz, 192 Wis. 83, 211 N. W. 134 (1926). In the 
following cases the money was given directly to the borrower, rather than ad- 
vanced for him to the encumbrancer, but no distinction was made on this ground. 
Kent v. Bailey, 181 Iowa 489, 164 N. W. 852 (1917); Scriven v. Hursh, 68 Mich. 
176, 36 N. W. 54 (1888); Rossiter v. Sanaghiaro, 78 N. H. 484, 102 Atl. 759 
(1917); cf. note 5, supra. 

13 See Warford v. Hankins, 150 Ind. 48¢, 495, 50 N. E. 468, 470 (1897); cf. 
ae J., dissenting, in White v. Barnard, 29 F.(2d) 510, 513, 515 (C.C. A. 1st, 
1928). 

14 Wimbish v. Montgomery Mut. Bldg. & Loan Ass’n, 69 Ala. 575 (1881); 
McCreary v. McGregor, 183 Iowa 732, 167 N. W. 633 (1918) ; Kinsey v. Drury, 
146 Md. 227, 126 Atl. 125 (1924); see Keener, The Burden of Loss as an Incident 
of the Right to Specific Performance (1901) 1 Cot. L. REv. 1. 

15 Magee v. Magee; Hughes v. Mullaney, both supra note 5; Cole v. Cole, 
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The right of the creditor is not quite so clear where the money was 
lent after the conveyance in order to complete the payment of the pur- 
chase price. Nevertheless, in jurisdictions where the grantor’s lien *° 
is recognized, and is not considered as personal to the grantor,’* the 
lender should be subrogated to this lien, if the money was used to dis- 
charge it.1* In jurisdictions, however, where the grantor’s lien is not 
recognized,?® or is considered personal to the grantor,”° there can be no 
such subrogation.** 

Likewise, there can be no subrogation where the loan is made before 
there has been any contract for the purchase of the land, since no 
grantor’s lien arises unless there is a sale on credit,** and payment with 
no prior contract prevents the arising of any lien to which the lender 
may be subrogated.** However, relief has been granted in this situa- 
tion.2* It has been said that in substance, as between the lender and 
the borrower, the lender was the vendor, and therefore entitled to an 
equitable lien on the land.”® But the effect of such reasoning is to mis- 
apply the doctrine of the grantor’s lien; introduced from the civil law 
for the purpose of protecting one who has parted with his lands on 





supra note 6; Foster Lumber Co. v. Harlan County Bank, supra note 8; cf. Gib- 
son v. Gibson, 200 Ala. 591, 76 So. 949 (1917). Contra: Campan v. Molle, 124 
Cal. 415, 57 Pac. 208 (1899); Wooldridge v. Scott, 69 Mo. 669 (1879); Durant 
v. Davis, 10 Heisk. 522 (Tenn. 1873). The last case is criticized in Milam v. 
Milam, 138 Tenn. 686, 200 S. W. 826 (1917). 

16 This lien is usually called the vendor’s lien, but since after conveyance the 
relationship is one of grantor and grantee rather than of vendor and purchaser, 
the term “ grantor’s lien” seems more accurate. See 3 Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1918) § 1249. 

17 See cases collected in 6 THompson, REAL PROPERTY (1924) 39, n.1. See 
also (1920) 33 Harv. L. Rev. 485. 

18 Allen v. Caylor, 120 Ala. 251, 24 So. 512 (1897); McCarty v. Brackenridge, 
1 Tex. Civ. App. 170, 20 S. W. 997 (1892); Bagley v. Pollock, 19 S. W.(2d) 193 
(Tex. 1929). The reasoning of the last two cases is somewhat obscure. 

19 Hickson Lumber Co. v. Gay Lumber Co., 150 N. C. 282, 63 S. E. 1045 
(1909); Ihrke v. Continental Life Ins. & Inv. Co., 91 Wash. 342, 157 Pac. 866 
(1916). For additional cases see Note (1899) 2 ANN. CAs. 372; 3 Pomeroy, loc. 
cit. supra note 16. 

20 See cases collected in 6 THompson, REAL PROPERTY 37, n.88; 3 PoMERoy, 
loc. cit. supra note 16. 

21 Soukup v. Wenisch, 163 Minn. 365, 204 N. W. 35 (1925); see 6 THOMPSON, 
REAL Property § 4868. 

22 See Story, Equiry JURISPRUDENCE (3d Eng. ed. 1920) § 1218; 6 THOMPSON, 
REAL Property § 4840. 23 Milam v. Milam, supra note 15. 

24 Grigaitis v. Gaidauskis, 214 Il]. App. 111 (1919); Williams v. Rice, 60 Mich. 
102, 26 N. W. 846 (1886) ; Floyd v. Hammond, 268 S. W. 146 (Tex. 1925) ; Carey 
v. Boyle, supra note 5; Poole v. Tannis, 137 Wis. 363, 118 N. W. 188, id. 864 (1908). 
Contra: Marquat v. Marquat, 7 How. Pr. 417 (N. Y. 1853), rev’d on other grounds, 
12 N. Y. 336 (1855) ; Newman v. Newman, 103 Ohio St. 230, 133 N. E. 70 (1921). 

25 Carey v. Boyle, supra note 5. Similarly the other cases granting relief are 
most unsatisfactory in their exposition of the reasoning upon which the result is 
reached. See note 24, supra. Seemingly the only carefully written opinion is that 
in Newman v. Newman, supra note 24, where relief was denied because (1) the 
contract, being oral, could not be enforced; (2) since there was a loan there could 
be no resulting trust; (3) since there was no evidence of fraud, there could be 
no constructive trust; (4) having derived no interest from the vendor, and not 


having been a party to the sale, plaintiff could not be considered as occupying the 
position of a vendor. 
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credit,?° it would here afford the same extraordinary protection to one 
who has parted merely with money. 

The granting of this relief is, however, consistent with the policy of 
placing the parties im statu quo where there has been reliance on a 
contract within the Statute of Frauds.*7 A remedy in quasi-contract 
may be had in an action of assumpsit for money paid,”* or for the value 
of property transferred *° in reliance on such a contract. It has been 
said, moreover, that the primary legal duty on the promisor who asserts 
the statute as a defense is the specific restitution of that which he has 
received; that upon default the promisee becomes entitled to be repos- 
sessed of the res which he has transferred, and that the remedy in as- 
sumpsit is merely by way of substitution.*® It follows that a failure to 
return the property in specie after default would amount to its wrong- 
ful appropriation, and that in equity there would be a lien on the prod- 
uct of the res so misappropriated,** to the extent that the res could be 
traced to it.** This method of approach is equally apposite to the 





26 “T cannot doubt that [the reason for the lien is that] a person having got 
the estate of another shall not as between them keep it and not pay the considera- 
tion.” Lord Eldon in Macreth v. Symmons, 15 Ves. 328, 339, 343 (1808). See 
Scott, Resulting Trusts Arising Upon the Purchase of Land (1927) 40 Harv. L. 
Rev. 669, 681; 3 Pomeroy, Equiry JURISPRUDENCE § 1250. 

27 See Stone, The “ Equitable Mortgage” in New York (1920) 20 Cot. L. Rev. 
519; Scott, supra note 26. 

28 Kentucky Counties Oil Co. v. Cupler, 204 Ky. 799, 265 S. W. 334 (1924); 
Carter v. Carter, 182 N. C. 186, 108 S. E. 765 (1921); Miller v. Healey, 39 R. I. 
339, 97 Atl. 796 (1916). 

29 Kemp v. Kemp, 248 Mass. 354, 142 N. E. 779 (1924); Coleman v. Kelley, 
206 Ky. 39, 266 S. W. 906 (1924). 

80 See Keener, Quasi-Contracts (1893) 286; 1 WiLListon, ConTRACTS § 533; 
Jarboe v. Severin, 85 Ind. 496, 499 (1882). In Dunham v. Cox, supra note 5, 
trover was held a proper remedy where the plaintiff gave the defendant money to 
satisfy an encumbrancer of the latter’s land under an oral contract for a mortgage 
of that land to secure the repayment of the money, and the defendant used the 
money for other purposes, not removing the encumbrance. In the following cases 
recovery was allowed in trover for chattels transferred under a contract within the 
Statute of Frauds: Keath v. Patton, 2 Stew. 38 (Ala. 1829); Dietrich v. Hoefel- 
meir, 128 Mich. 145, 87 N. W. 111 (1901); Luey v. Bundy, 9 N. H. 298 (1838) ; 
cf. Miller v. Jones, 3 Head 525 (Tenn. 1859). But see Woopwarp, Quasi-Con- 
TRACTS (1913) 149. Since the action is usually brought for the value of the prop- 
erty, there has been little judicial expression on the question. In Hawley v. 
Moody, 24 Vt. 603 (1852), however, recovery was allowed in assumpsit, although 
the defendant, in repudiating, had tendered back the chattel. But a plausible ex- 
planation of this case is offered in KEENER, op. cit. supra, at 288. 

81 That “money has no earmark” is no objection. See Scott, The Right to 
Follow Money Wrongfully Mingled With Other Money (1913) 27 Harv. L. Rev. 
125. In at least one case no pretense of following the res is made. Thus in McCarty 
v. Brackenridge, supra note 18, it is clear that the money could not have been 
used in paying the purchase price. 

82 See 3 Pomeroy, Equity JurRIsPRUDENCE § 1238; cf. Aetna Indemnity Co. v. 
Malone, 89 Neb. 260, 131 N. W. 200 (1911); Newton v. Porter, 69 N. Y. 133 
(1877) ; Price v. Brown, 98 N. Y. 388 (1885) ; Lightfoot v. Davis, 198 N. Y. 261, 
gt N. E. 582 (1910); Schramm-Johnson Drugs v. Kleeb, 51 Utah 159, 169 Pac. 
161 (1917); see Farmers & Traders Bank v. Kimball Milling Co., 1 S. D. 388, 
395, 396, 47 N. W. 402, 404 (1890). As the remedy is based on unjust enrichment, 
due to failure to perform a contract within the Statute of Frauds, it can not go 
beyond what the plaintiff would have obtained if the contract had been carried 
out. He is therefore entitled only to a lien to secure the repayment of the money, 
and not to a constructive trust. 
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situations where subrogation may afford relief, and since both are equi- 
table remedies and subject to the same limitations, no practical differ- 
ences can generally arise in their application.** 





COUNTERCLAIMS IN CourTs OF LIMITED JURISDICTION. — Two de- 
vices, each intended to expedite the administration of justice, may in 
conjunction restore the very difficulties which they were designed to 
avoid. In order to afford efficient and reasonable determination of small 
claims, courts have been established with jurisdiction to try contro- 
versies involving less than a certain maximum amount; and counterclaim 
statutes * have been enacted to permit the mutual compensation of 
cross-demands and to prevent an unnecessary multiplication of litiga- 
tion.? Conflict arises when, to an action instituted by the plaintiff for a 
sum within the court’s jurisdiction, the defendant interposes a counter- 
claim in excess of the maximum jurisdictional amount. Since a coun- 
terclaim is in effect a separate cause of action, the jurisdictional limita- 
tion is applied alike to direct and cross-demands.* On this ground, 
most courts dismiss the excessive counterclaim for want of jurisdiction.* 

Where the two claims arise from the same transaction the dismissal 
produces duplication, for the same issues must again be tried when the 
defendant seeks affirmative relief in a court of competent jurisdiction. 
Statutes in many states are designed against just such multiplicity. In 
some jurisdictions, failure to plead a counterclaim will prevent the de- 
fendant from recovering costs in a subsequent action thereon. In a 
number of others, a statutory provision requires that counterclaims aris- 
ing from the same transaction be. pleaded, or thereafter be barred.° 





83 However, the theory based on specific restitution will afford protection 
where the money is applied to other uses. Cf. Westall v. Wood, 212 Mass. 540, 
99 N. E. 325 (1912). 


1 For a collection and discussion of such statutes, see CrarK, Cope PLEADING 
(1928) 441-50. 

2 See Blume, Joinder of Causes of Action (1927) 26 Micu. L. Rev. 1, 52. 

3 Dyett v. Harney, 53 Colo. 381, 127 Pac. 226 (1912); Martin v. Eastman, 
109 Wis. 286, 85 N. W. 359 (1901). And in one jurisdiction a statute provides 
that a court shall not entertain a cross-demand for more than its jurisdictional 
limit. Vr. Gen. Laws (1917) § 1812; Temple v. Bradley, 14 Vt. 254 (1842). 

4 Duresen v. Blackmarr, 117 Minn. 206, 135 N. W. 530 (1912); Kienzle v. 
Gardner, 73 N. J. L. 258, 63 Atl. 10 (1906); Hardy v. Meadows, 264 Pac. 968 
(Utah 1928); see Note (1904) 17 Harv. L. Rev. 350; 1 WELLS, JURISDICTION OF 
Courts (1880) § 108. Contra: Howard Iron Works v. Buffalo Elevating Co., 
176 N. Y. 1, 68 N. E. 66 (1903); cf. Peerless Candy Co. v. Habbreich, 125 Misc. 
889, 211 N. Y. Supp. 676 (1924). In but one early case is there any indication 
that the counterclaim will oust the court of jurisdiction over the plaintiff’s action. 
In that case P was insolvent, and it was held that if the inferior court were satis- 
fied that D’s claim would exceed the jurisdictional limit, P should be nonsuited. 
Smith v. Burke, 10 Johns. r10 (N. Y. 1813). Contra: Sells v. Elmergreen, 183 
Wis. 532, 198 N. W. 267 (1924). 

5 E.g., Nes. Comp. STAT. (1922) § 8618; Inv. ANN. Stat. (Burns, 1926) § 374; 
see Blume, supra note 2, at 53. 

6 E.g., Cat. Cope Civ. Proc. (Deering, 1923) § 439; Coto. Comp. Laws (1922) 
§ 6061; see CLARK, CopE PLEADING 446. In the absence of such statutes, D may 
elect to counterclaim or bring direct action. Virginia-Carolina Chemical Co. v. 
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Such statutes must necessarily be held inapplicable in the present situa- 
tion.’ Furthermore, the defendant is deprived of the benefits of cross- 
compensation, a distinct disadvantage where the plaintiff is of doubtful 
financial responsibility.* His predicament is particularly unfortunate 
if the counterclaim also constitutes his defense.® If he pleads it defen- 
sively, and is successful, affirmative relief may thereafter be denied him 
for splitting his cause of action.*° And if unsuccessful, the judgment 
in plaintiff’s favor is res judicata and will bar further recovery." 

A different consequence may attend upon an effort to remove the ac- 
tion to the federal courts. Although the cases are in sharp conflict, one 
view is that, upon interposition of a counterclaim in excess of three thou- 
sand dollars,’ either the plaintiff ** or the defendant '* may have the 
entire controversy removed. But if the counterclaim can not be intro- 
duced in the state court because of its limited jurisdiction, this pro- 
cedure for obtaining simultaneous adjudication of both claims in the 
federal courts is rendered unavailable.'® 

To obviate the harshness of outright dismissal of the excessive coun- 
terclaim, the defendant is frequently allowed to set it up on condition 
that he remit the excess over the jurisdictional amount.’® A recent 





Kriven, 215 U.S. 252 (1909); Price v. Macomber, 163 Iowa 406, 144 N. W. 1020 
(1914). But cf. Weiser v. Kling, 38 App. Div. 266, 57 N. Y. Supp. 48 (1899). 

7 Cf. Meyer v. National Surety Co., 90 N. J. L. 126, 100 Atl. 164 (1917). 

8 This disadvantage continues on appeal, for although the original jurisdiction 
of the appellate court is large enough to embrace D’s cause, in its appellate char- 
acter its jurisdiction is derived from that of the inferior court. Thompson v. 
Stone, 63 Kan. 881, 64 Pac. 969 (1901); Deihm v. Snell, 119 Pa. 316, 13 Atl. 
283 (1888). 

® For example, a patient, who has suffered serious injury as a result of a 
physician’s negligent treatment, is sued -by the latter for the fair value of his 
services. Here malpractice becomes both a defense, to demonstrate that the serv- 
ices were worthless, and an affirmative cause of action, which, but for the juris- 
dictional bar, might be pleaded as a counterclaim. Cf. Blair v. Bartlett, 75 N. Y. 
150 (1878); Briss, CopE Preapinc (3d ed. 1894) § 385a. 

10 Watkins v. American Nat. Bank, 134 Fed. 36 (C. C. A. 8th, 1905) ; O’Connor 
v. Varney, 10 Gray 231 (Mass. 1857). But see Ressequie v. Byers, 52 Wis. 650, 
656, 9 N. W. 779, 781 (1881). 

11 Berman v. Clark Co., 194 Mass. 248, 80 N. E. 480 (1907) ; Dunham v. Bower, 
77 N. Y. 76 (1879). And in New York if D simply fails to defend, P’s judgment 
will bar D’s subsequent action. Blair v. Bartlett, 75 N. Y. 150 (1878). 

12 In order that removal may be had, not only must the matter in contro- 
versy exceed $3,000, but there must also, of course, be diversity of citizenship or a 
federal question. 36 Stat. 1091 (1911), 28 U.S. C. § 41 (1927) ; see Dobie, Juris- 
dictional Amount in the District Court (1925) 38 Harv. L. Rev. 733, 744 et seq. 

13 Price & Hart v. Ellis & Co., 129 Fed. 482 (C. C. E. D. Ark. 1904) ; Zumbrunn 
v. Schwartz, 17 F.(2d) 609 (D. Ind. 1927) ; see Lewts, Removat or Causes (1923) 
§ 216. Contra: Mohawk Rubber Co. v. Terrell, 13 F.(2d) 266 (W. D. Mo. 1926). 

14 Clarkson v. Manson, 4 Fed. 257 (C. C. S. D. N. Y. 1880); Woicott v. 
Sprague, 55 Fed. 545 (C. C. Kan. 1893); cf. Bradstreet Co. v. Higgins, 112 U. S. 
227 (1884). Contra: McKown v. Kansas & T. Coal Co., 105 Fed. 657 (C. C. W. D. 


Ark. 1901). 
15 New York I. & P. Co. v. Milburn Gin & Mach. Co., 35 Fed. 225 (C. C. W. D. 


Tenn. 1888). 

16 Pate v. Shafer, 19 Ind. 173 (1862); see Duresen v. Blackmarr, supra note 4, 
at 208, 135 N. W. at 531; cf. Central of Ga. Ry. v. Williams, 163 Ala. 119, 50 So. 
328 (1909). Remission is effectuated by a voluntary waiver of the excess in ad- 
vance of trial. The extent of D’s affirmative recovery then becomes the difference 
between the verdict for P on his direct action, and the jurisdictional amount. 
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South Carolina case suggests this expedient.‘7 But it is of doubtful 
merit save where the plaintiff is hopelessly insolvent, since it necessi- 
tates a complete release of all claim to the amount remitted.'* This 
result has been avoided in a few states by statutes permitting the defend- 
ant subsequently to enforce his demand for the excess.'® This solution 
seems undesirable, however, since it involves duplication in every case. 
It has been suggested that the defendant may resort to equity, on the 
ground that his remedy at law has been rendered inadequate by virtue of 
the peculiar jurisdictional bar.*° Here the procedure would be to en- 
join enforcement of the plaintiff’s judgment until the defendant had ob- 
tained a judgment on his counterclaim in the proper court, and then to 
decree a set-off of one against the other.** But this is permissible only 
where the plaintiff is insolvent.2” Moreover, it necessitates a multiplicity 
of proceedings, casting upon the defendant the defense of one action and 
the prosecution of two. A more fundamental objection is that the inade- 
quacy of the defendant’s legal remedy seems open to doubt: substan- 
tially similar relief may be secured by appeal to the discretion of the 
court having jurisdiction of the plaintiff's cause, to stay execution ** 
until it may be satisfied in the same court by set-off against the defend- 
ant’s subsequently obtained judgment.** 

Complete relief against both insolvency and duplication can not be 
had without the union of both demands in a single proceeding. A pos- 
sible solution is to enlarge the jurisdiction of the inferior court to include 
all counterclaims.”® But this would operate to retard the rapid deter- 





Thus if the jurisdictional figure is $200, P’s action for $100, and D’s counterclaim 
for $300, and both claims are proved, D may have judgment not for $200, but for 
only $100. D may not insist that P’s verdict be satisfied out of his, and then the 
jurisdictional limitation be applied. Almeida v. Sigerson, 20 Mo. 497 (1855); 
Derr v. Stubbs, 83 N. C. 539 (1880). Contra: Purcell v. Booth, 6 Dak. 17, 50 
N. W. 196 (1887); see WeEtts, loc. cit. supra note 4. Although remission is a 
common law device, in New Jersey it is expressly sanctioned by statute. N. J. 
Comp. Stat. (1910) 1964; see Ward v. Hauck, 87 N. J. L. 198, 93 Atl. 583 (1915). 

Similarly, reduction of the excess over $3,000 by P is permitted to prevent re- 
moval to a federal court. Harley v. Fireman’s Fund Ins, Co., 245 Fed. 471 (W. D. 
Wash. 1913) ; Woods v. Massachusetts Protective Ass’n, 34 F.(2d) sor (E. D. Ky. 
1929), (1929) 43 Harv. L. Rev. 320; see Note (1930) 44 Harv. L. Rev. 97. And it 
would seem that D might reduce his counterclaim for the same purpose. 

17 Dupre v. Gilland, 152 S. E. 873 (S. C. 1930). 

18 Kilgore Lumber Co. v. Thomas, 95 Ark. 43, 128 S. W. 62 (1910); cf. Mery- 
wether v. Youmans, 81 Kan. 309, 105 Pac. 545 (1909). 

19 Ga. ANN. ConE (Michie, 1926) § 4759; Ark. Dic. Stat. (Crawford & Moses, 
1921) § 6452; see Ware v. Fambro, 67 Ga. 515, 517 (1881). 

20 See Nelson v. Meyer, 66 Colo. 164, 167, 180 Pac. 86, 88 (1919) ; Note (1904) 
17 Harv. L. Rev. 350; 1 BLAcK, JUDGMENTS (2d ed. 1902) § 391. 

21 Robinson v. Kunkleman, 117 Mich. 193, 75 N. W. 451 (1898). 

' 22 ‘ag Davidson v. Alfro, 80 N. Y. 660 (1880); Hiner v. Newton, 30 Wis. 640 
1872). 

23 The Alliance Bank of London & Liverpool, Ltd. v. Holford, 16 C. B. (N.s.) 
Pre ; Cooke v. Smith, 7 Hill 186 (N. Y. 1845); cf. South v. Halls, 1 N. J. L. 
34 (1790). 
_ 4 The power of a court of law to set off judgments of other courts against 
its own exists independent of statute, and is discretionary. Brown v. Hendrickson, 
39 N. J. L. 239 (1877); Rix, Adm’r v. Nevins, 26 Vt. 384 (1854); see 2 FREEMAN, 
Jupcments (sth ed. 1925) § 1142. 

25 Cf. Howard Iron Works v. Buffalo Elevating Co., supra note 4. 
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mination of small claims, and to submit large counterclaims to a court 
hitherto deemed incompetent to deal with them. Removal of the plain- 
tiff’s action to a court with jurisdictional competence to entertain the 
counterclaim seems the better plan. The power of removal, however, is 
not one which a court has authority to exercise in the absence of legis- 
lative authority.*° Since the evils are produced by the clash of statutes, 
homeopathic principles would indicate a statutory remedy.”7 Ample 
protection would be afforded both parties by the enactment of a statute 
permitting the defendant, upon setting forth the factual basis and 
amount of his counterclaim, to obtain a stay of the plaintiff’s action. 
The defendant can thus be given a reasonable time to enter motion for 
an order of removal in a court with jurisdiction competent to hear the 
counterclaim. If satisfied that the defendant has a reasonable chance 
of recovering an amount in excess of the inferior court’s jurisdiction, the 
court of competent jurisdiction should be given the discretionary power 
to order that the plaintiff’s action be removed to it.”® 





Tue Errect or Misconpuct uPON GiFTs RECEIVED FROM A 
Spouse. — A recent decision * has held that a gift of realty from hus- 
band to wife is revocable * upon the subsequent infidelity of the wife. A 
somewhat analogous situation is presented in the case of gifts between 
persons engaged to marry where the engagement is wrongfully broken. 
Under these circumstances, recovery of gifts of permanent * value is gen- 





26 Blumenthal & Co. v. Tiedemann & Sons, 118 Misc. 560, 194 N. Y. Supp. 86 
(1922); see Dyett v. Harney, supra note 3, at 383, 127 Pac. at 227; State ex rel. 
Dunham v. Nixon, 232 Mo. 98, 102, 133 S. W. 336, 338 (1910). There is one early 
dictum to the effect that upon a showing of his insolvency P should be compelled 
to bring his action in a court which could give D the benefit of his counterclaim. 
See Beckham v. Peay, 1 Bail. L. 121 (S. C. 1828). But this seems never to have 
been followed. 

27 In a few jurisdictions statutes already exist providing for removal in this 
situation. N. Y. C. P. A. (1920) §§ 96, 97, 168 (general provisions authorizing re- 
moval of actions from lower courts to the supreme court by order of the latter, 
where consolidation with an action in the higher court seems advisable) ; see Le- 
bowitz v. Leach Steel Corp., 227 App. Div. 761, 236 N. Y. Supp. 485 (1929) (con- 
strued to cover this situation) ; Miyn. Stat. (Mason, 1927) § 220 (upon assertion 
of counterclaim in excess of $500 in municipal court, it shall certify action to dis- 
trict court); N. J. Laws 1925, c. 120. 

28 These suggestions are similar to the provisions of the New Jersey statute 
cited supra note 27. In that statute, however, removal is arbitrary. It seems 
more advisable to put this power within the discretion of the court, since in cer- 
tain instances, as where P is preéminently solvent and the direct action and coun- 
terclaim arise out of unrelated contracts, it may be more desirable that they be 
tried separately. 


1 Osborne v. Osborne, 40 F.(2d) 800 (App. D. C. 1930). 

2 The validity of such gifts when made will be presumed. Though void at 
common law, they are now fully protected either by statute or by courts of equity. 
See 1 SCHOULER, MaArrIAGE, Divorce, SEPARATION AND Domestic Retations (6th 
ed. 1921) § 547. Under the civil code of Louisiana, however, gifts between husband 
and wife are freely revocable. La. Rev. C1v. Cope (Merrick, 1925) $1749. 

® Recovery for incidental personal gratuities, or for board and services fur- 
nished with no present intent to charge, is not allowed if the engagement is later 
broken. Lafontain v. Hayhurst, 89 Me. 388, 36 Atl. 623 (1896); Seiler v. Funk, 
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erally allowed the wronged party * on the theory that the gift was in con- 
templation of marriage and was therefore conditional.’ Where the gift 
was made after marriage, however, none of the decisions prior to 
Osborne v. Osborne © has required the guilty party to return property 
to the innocent spouse ’ unless the transfer was tinged by some element 
of fraud * or concealment.® That case, like the engagement cases, was 
decided on the theory of a conditional gift. But in almost every instance 
it is clear that there was no express condition and probably none im- 
plied in fact,'° since at the time of the transfer the parties did not 
contemplate the possibility of the event which was subsequently to 





32 Ont. L. R. 99 (1914). But a gift of money for the purchase of a trousseau and 
travelling expenses is not within this category, and may be recovered. Williamson 
v. Johnson, 62 Vt. 378, 20 Atl. 279 (1890). 

4 Lumsden v. Arbaugh, 207 Mo. App. 561, 227 S. W. 868 (1921) ; Antaramian 
v. Ourakian, 118 Misc. 558, 194 N. Y. Supp. 100 (1922); Williamson v. Johnson, 
supra note 3; Jacobs v. Davis, [1917] 2 K. B. 532; Fortier v. Brault, 1o W. W. R. 
807 (Manit. 1916). 

5 The only cases not proceeding on the theory of a conditional gift were de- 
cided by New York lower courts. Their opinions identify the gift as part of the 
consideration. for the mutual promises to marry, and proceed upon the basis of 
failure of consideration. Since, however, the gifts are usually made after the 
engagement, this language must be discounted. Antaramian v. Ourakian, supra 
note 4; Stromberg v. Rubenstein, 19 Misc. 647, 44 N. Y. Supp. 405 (1897). 

6 Supra note I. 

7 Crise v. Smith, 150 Md. 322, 133 Atl. 110 (1926) ; Chase v. Phillips, 153 Mass. 
17, 26 N. E. 136 (1891) (rejecting the notion of an implied condition, per Holmes, 
J.); Ciarlo v. Ciarlo, 244 Mass. 453, 139 N. E. 344 (1923); Kinzey v. Kinzey, 
115 Mo. 496, 22 S. W. 497 (1893); Warren v. Warren, 88 N. J. Eq. 612, 104 Atl. 
823 (1918); Finlayson v. Finlayson, 17 Ore. 347, 21 Pac. 57 (1889) ; Converse v. 
Converse, 9 Rich. Eq. 535 (S. C. 1856); Moore v. Moore, 1 Atk. 272 (1737); 
see Fischer v. Fischer, 245 Ill. 426, 429, 92 N. E. 283, 284 (1910). But see Murdock 
v. Murdock, 49 Cal. App. 775, 786, 194 Pac. 762, 767 (1920). Cf. Vogt v. Vogt, 105 
N. J. Eq. 566, 148 Atl. 618 (1930), where the wife contributed in part to the joint 
bank account, which the court ordered divided. In Moore v. Moore, 51 App. D. C. 
304, 278 Fed. 1017 (1922), decided by the same court which decided Osborne v. 
Osborne, supra note 1, a wife who had been divorced for adultery sought partition 
of property purchased by her husband for himself and the plaintiff as joint tenants. 
Relief was indignantly denied, and the court’s language forecast its decision in 
Osborne v. Osborne. 

8 Evans v. Evans, 118 Ga. 890, 45 S. E. 612 (1903) ; Wiederhold v. Wiederhold, 
305 Ill. 429, 137 N. E. 461 (1922); Bayse v. Bayse, 152 Ind. 172, 52 N. E. 797 
(1899) ; Turner v. Turner, 44 Mo. 535 (1869). In several cases the facts do not 
make it clear whether or not there was fraud, but in each the court adopts fraud 
as its ratio decidendi in ordering a reconveyance. Brixel v. Brixel, 230 Ill. 441, 
82 N. E. 651 (1907); Dickerson v. Dickerson, 24 Neb. 530, 39 N. W. 429 (1888). 
In Meldrum v. Meldrum, 15 Colo. 478, 24 Pac. 1083 (1890), there was a series of 
conveyances from husband to wife. After several had been made the wife de- 
cided to leave her husband when she should acquire property worth a certain 
amount. In a suit by the donor for reconveyance the court awarded him only the 
property conveyed after the time his wife decided to leave him. The possibility 
that all the property might be restored to him was not considered. 

9 Batty v. Greene, 206 Mass. 561, 92 N. E. 715 (1910); Butler v. Butler, 93 
ey 258, 157 N. Y. Supp. 188 (1916) ; Thomas v. Thomas, 27 Okla. 784, 109 Pac. 
825 (1910). 

10 This has been recognized in one decision, in which the court refused to 
impose a condition upon the gift unless one existed in fact. Rosenberg v. Lewis, 
210 App. Div. 690, 206 N. Y. Supp. 353 (1924). The court held that allegations 
of an engagement, a subsequent gift, and a wrongful breaking of the engagement 
by the donee did not constitute a cause of action. 
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terminate their felicitous relationship. Such spurious” implied con- 
ditions are frequently utilized by courts in upholding a defense of im- 
possibility in contract actions where failure to do so would produce a 
harsh result.1? As applied here, they recognize to a limited extent the 
Roman law principle of the revocability of a gift for gross ingratitude of 
the donee.** . 

The recognition of these conditions in the engagement cases raises 
the question why they should not be applied as freely to gifts made after 
marriage. Any factual distinction between the situations seems tenu- 
ous.* Statutes in a number of states proclaim that the condition is a 
fair one by providing that upon divorce property derived by the defend- 
ant from the injured spouse shall be returned in whole or in part; *° and 
such statutes are construed liberally.1° The idea of a loss of marital 
rights by misconduct is not foreign to the law. An eloping wife loses 
her dower rights ‘7 and can not impose upon her husband liability for 





11 See 3 WiListon, ConTRACTS (1920) § 1937. 

12 The usual handling of such implied conditions is indicated by the following 
statement: “It is said that there was an implied condition in the contract which 
operated to release the parties from performing it.... [That] is in my opinion 
the true principle, for no court has an absolving power, but it can infer from the 
nature of the contract and the surrounding circumstances that a condition which 
is not expressed was a foundation on which the parties acted.” Tamplin 
Steamship Co., Ltd. v. Anglo-Mexican Petroleum Products Co., Ltd., [1916] 
2 A. C. 397, 404, per Earl Loreburn. 

13 La. Rev. Civ. Cope (Merrick, 1925) §§ 1559, 1560; see MACKELDEY, RoMAN 
Law (1883) § 469. 

14 The chief distinction seems to be that when an engagement gift is made there 
is an expectation of an active change in relationship, while when the postnuptial 
gift is made there is an expectation of a passively continuing relationship. This 
hardly justifies a different ruling in the two cases. In both it may be noted that 
there is a primary intent to enrich the donee personally and a secondary intent to 
preserve an asset in the family. 

15 Arx. Dic. Strat. (Crawford & Moses, 1921) § 3511; Conn. GEN. Srar. 
(1930) § 5183; Ky. Stat. (Carroll, 1930) § 2121; La. Rev. Civ. Cope (Merrick, 
1925) §§ 156, 159; Minn. Strat. (Mason, 1927) § 8598; N. C. Cope Ann. (Michie, 
1927) §§ 2523, 2524; WasH. Comp. Stat. (Remington, 1922) § 989; Wis. Start. 
(1927) § 247.26; Wyo. Comp. Stat. ANN. (1920) § 5000; cf. Kan. Rev. Stat. ANN. 
(1923) c. 60, § 1506. These statutes provide for a return of property, sometimes in 
the court’s discretion, derived from a wronged spouse. In community property 
states the same idea is embodied in provisions denying the defendant a full share 
of the community property if guilty of a serious offense, usually adultery, but 
providing that it shall be equally divided upon divorce for lesser offenses. CAL. 
Civ. Cope (Deering, 1923) $146; IpAHo Comp. Stat. (1919) § 4650; Nev. Rev. 
Laws (1912) § 2166. 

16 Duke v. Duke, 198 Ky. 173, 248 S. W. 500 (1923); Narva v. Narva, 167 
Minn. 80, 208 N. W. 643 (1926) (applying statute to products of the gift) ; Martin 
v. Martin, 167 Wis. 255, 167 N. W. 304 (1918) (ordering return of money spent in 
improving W’s property). 

17 This rule was originally statutory. Statute or WESTMINSTER II, 13 Epw. I, 
c. 34 (1285). Several states have recognized it as part of the American common law. 
See Cogswell v. Tibbets, 3 N. H. 41, 42 (1824); cf. (1930) 43 Harv. L. Rev. 1309. 
Contra: Lakin v. Lakin, 2 Allen 45 (Mass. 1861). The double standard, however, 
is recognized in the absence of statute by the ruling that adultery does not bar 
curtesy. Wells v. Thompson, 13 Ala. 793 (1848); see 4 Kent, ComMMENTARIES 
34. In a few jurisdictions abandonment will, by statute, bar curtesy. Weller v. 
Weller, 213 Pa. 265, 62 Atl. 859 (1906); see 1 Trrrany, Reat Property (2d ed. 
1920) §§ 227, 243; cf. (1929) 43 Harv. L. Rev. 140. 









necessaries furnished her.** But if argument is to be by analogies, other 
rulings seem to offset the engagement cases. Antenuptial contracts, for 
example, are usually enforced free from any implied condition even 
though one of the spouses is guilty of subsequent misconduct.’® And the 
fact that the marriage was bigamous will not invalidate such a contract 
if both parties believed that they were acting rightfully.*° In the case of 
separation agreements, moreover, no implied condition is recognized,”* 
and a plea of subsequent adultery is no defense to an action upon the 
agreement by the guilty party.”” 

The condition, if applied, is limited in scope to those cases in which 
the donee has been guilty of a wrong. It is inaccurate to say of engage- 
ment gifts that they are conditional upon marriage, since the donor can 
not recover them if he wrongfully breaks the engagement.”* And there 
are no cases allowing recovery where the marriage was prevented by the 
death ** of one of the betrothed, or where the engagement was broken 
for adequate cause or by mutual consent.”° Similarly, a postnuptial 
gift can not be deemed conditional upon the continuation of the mar- 
riage, for this view would make the gift revocable if the donee prede- 
ceased the donor, or if a divorce were granted because of the donor’s 
wrong. 





18 Morgenroth v. Spencer, 124 Wis. 564, 102 N. W. 1086 (1905); see 1 
SCHOULER, Op. cit. supra note 2, § 104. 

19 Barnes v. Barnes, 110 Cal. 418, 42 Pac. 904 (1895); Jackson v. Jackson, 
222 Ill. 46, 78 N. E. 19 (1906); Schnepfe v. Schnepfe, 124 Md. 330, 92 Atl. 891 
(1914); Sidney v. Sidney, 3 P. Wms. 269 (1734); Blount v. Winter, 3 P. Wms. 
276 (1781). Contra: Veeder v. Veeder, 195 Iowa 587, 192 N. W. 409 (1923). 
In the American cases the offense was abandonment; in the English, adultery. It 
has been suggested that a different decision would be reached in a modern case if 
the offense were adultery. See 1 SCHOULER, op. cit. supra note 2, § 516. 

20 Ogden v. McHugh, 167 Mass. 276, 45 N. E. 731 (1897). Where property was 
conveyed to a wife in consideration of her promise to marry, and she subsequently 
had the marriage annulled for her husband’s fraud in failing to reveal to her that 
he was a felon, she was allowed to keep the property. American Surety Co. v. 
Conner, 251 N. Y. 1, 166 N. E. 783 (1929). 

21 Santmyer v. Santmyer, 48 App. D. C. 310 (1919) ; Kremelberg v. Kremel- 
berg, 52 Md. 553 (1879); Charlesworth v. Holt, 29 L. T. R. (N.s.) 647 (1873). 
Contra: Devine v. Devine, 89 N. J. Eq. 51, 104 Atl. 370 (1918). 

22 Krug v. Krug, 81 Wash. 461, 142 Pac. 1136 (1914), aff'd, 84 Wash. 696, 
152 Pac. 17 (1915); Wasteneys v. Wasteneys, [1900] A. C. 446; Sweet v. Sweet, 
[1895] 1 Q. B. 12; Fearon v. Aylesford, 14 Q. B. D. 792 (1884); Seagrave v. 
Seagrave, 13 Ves. Jr. 439 (1807). But of course the agreement will be set aside 
if induced by fraud. Evans v. Carrington, 2 De G. F. & J. 481 (1860). 

23 Cohen v. Sellar, [1926] 1 K. B. 536. But cf. Seiler v. Funk, 32 Ont. L. R. 99 
(1914). No case has arisen, it seems, in which the donee of an engagement present 
is guilty of such misconduct as to justify the donor in breaking off the engagement. 
It is probable that most courts would have no difficulty in allowing the donor to 
recover the gifts even though he broke the engagement and the donee was willing 
to fulfill it. 

24 In Lockyer v. Simpson, Mos. 298 (1730), the donor died just before the 
wedding, and his administrator sought to recover the value of gifts given to his 
fiancée. The court avoided the problem presented by holding that the gifts were 
made because of long friendship and not because of the anticipated marriage. 

25 The court in Cohen v. Sellar, [1926] 1 K. B. 536, 548, suggests that if the 
engagement were broken without fault all gifts should be returned. But since in 
most cases the attitude of the court points more toward punishment of the faithless 
donee than toward restitution to the donor, it is doubtful whether this suggestion 
would be adopted. 
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Consideration of other possible remedies emphasizes the unusual na- 
ture of the engagement gift rulings. Since the transfers are made as 
gifts, it is clear that there can be no restoration based on contract or 
failure of consideration.2® Where the gift is received in good faith, no 
remedy based on fraud is possible.2* And to say that the confidential 
or fiduciary relation is so intimate that it is inequitable to keep the gift 
after the relation has been terminated by the donee’s wrong is merely to 
say that the gift is conditional upon the continued faithfulness of the 
donee.?® An application of the orthodox principles of quasi-contract 
would deny relief, since they allow no recovery when a gift is made with 
a mistaken expectation of future reward.”® Although a gift may without 
doubt be made expressly conditional or revocable upon the happening 
of an extrinsic event,*° the application of the conditions here considered 
seems to arise more from a court’s feeling of what is fair and ethical than 
from the logical extension of any recognized principles. It represents 
perhaps a just, but nevertheless an arbitrary, exception to the funda- 
mental common law rule that a completed gift unimpeached for fraud, 
duress, or mistake of fact is irrevocable.** 





LEGISLATION 


STATUTORY MODIFICATION OF THE DOCTRINE oF ULTRA VireEs.— 


If the doctrine of special capacities were carried to its logical limits! 
in the field of ultra vires contracts,” the result would indeed be harsh 





26 Curriden v. Chandler, 79 N. H. 269, 108 Atl. 296 (1919) ; see 2 Bu. Comm. 
440; THoRNTON, Girts AND ADVANCEMENTS (1893) § 4. 

27 The cases indicate a willingness by juries or fact-finding judges to find 
fraudulent intent at the time of the receipt of a gift if there is subsequent gross 
misconduct. Such a finding insures relief to the innocent donor and avoids the 
more difficult questions here considered. 

28 If the parties do not intend the transfer as a gift, but the transferee was to 
hold for the donor, the confidential relationship will be a basis for enforcing an 
oral promise in spite of the Statute of Frauds. See Scott, Conveyances Upon 
Trusts not Properly Declared (1924) 37 Harv. L. Rev. 653, 661. 

29 Collyer v. Collyer, 113 N. Y. 442, 21 N. E. 114 (1889); Osborn v. Gov- 
ernors of Guy’s Hospital, 2 Strange 728 (1727); see Woopwarp, Quast ConTRACTS 
(1913) § 48. 

30 Berry v. Berry, 31 Iowa 415 (1871); Halbert v. Halbert, 21 Mo. 277 (1855) ; 
see Herman v. Brooklyn Sav. Bank, 196 App. Div. 269, 271, 187 N. Y. Supp. 738, 
739 (1921); 2 Brack, RESCISSION AND CANCELLATION (2d ed. 1929) § 5or1. 

31 Vickers v. Vickers, 133 Ga. 383, 65 S. E. 885 (1909); Britton v. Esson, 260 
Ill. 273, 103 N. E. 218 (1913); Barker v. Frye, 75 Me. 29 (1883); Marston v. 
Marston, 64 N. H. 146, 5 Atl. 713 (1886); see 2 Biack, op. cit. supra note 30, 


§ 500. 


1 By the ancient doctrine an ultra vires contract is void for want of the cor- 
poration’s power to enter into it, and such a contract will not be enforced by any 
species of action. Central Trans. Co. v. Pullman’s Palace Car Co., 139 U. S. 24 
(1891) ; see Thompson, The Doctrine of Ultra Vires in Relation to Private Cor- 
porations (1894) 28 Am. L. Rev. 376, 378-80. It has been doubted, however, 
whether such a doctrine ever obtained in full force. See Pepper, The Unauthorized 
or Prohibited Exercise of Corporate Power (1895) 9 Harv. L. Rev. 255. 

2 There seems no longer to be much difficulty regarding corporate capacity to 
commit torts, except where the tort is committed in an undertaking which is 
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on third persons dealing with corporations.* In consequence courts 
have attempted to soften the rigor of strict theory by resort to principles 
of estoppel,* illegality, or public policy,® or by expansion of quasi- 
contractual remedies.’ Such a jumble of theories in a field where con- 
flicting interests of corporation, state, stockholders, creditors, and third 
persons are involved, could only lead to confusion.® State legislatures 
accordingly have recently enacted several types of statutes® in at- 
tempts to unravel the situation. 

Illustrative of one type is the Uniform Business Corporation Act.’° 
It is there provided that corporations shall have the capacity to act 





itself ultra vires. See Stevens, A Proposal as to the Codification and Restatement 
of the Ultra Vires Doctrine (1927) 36 YALE L. J. 297, 301-04; Warren, Torts by 
Corporations in Ultra Vires Undertakings (1925) 2 Cams. L. J. 180. But cf. Good- 
hart, Corporate Liability in Tort and the Doctrine of Ultra Vires (1926) 2 Cams. 
L. J. 350. Nor is there the same difficulty as formerly regarding a corporation’s 
liability for crimes. See Edgerton, Corporate Criminal Responsibility (1927) 
36 YALE L. J. 827; Canfield, Corporate Responsibility for Crime (1914) 14 Cot. L. 
Rev. 469, 473; Francis, Criminal Responsibility of the Corporation (1924) 18 ILL. 
L. REV. 305, 309. 

3 An argument made in favor of a change is that the ultra vires doctrine does 
not accord with business practice. See Marshall, Experiences in the Revision of 
Corporation Laws (1929) Proc. Ky. Bar Ass’N 138, 141-42. 

4 Denver Fire Ins. Co. v. McClelland, 9 Colo. 11, 9 Pac. 771 (1885). Contra: 
Paterson & Edey Lumber Co. v. Bank of Mobile, 203 Ala. 536, 84 So. 721 (1919). 
See Thompson, supra note 1, at 391-96; cf. Carpenter, Should the Doctrine of 
Ultra Vires be Discarded? (1923) 33 YALE L. J. 49, 66-67; Pepper, supra note 1, 
at 269-71. 

5 St. Louis, Vandalia & Terre Haute R. R. v. Terre Haute & Indianapolis R. R., 
145 U. S. 393 (1892). But compare the language of Lord Cairns in Ashbury Ry. 
Carriage & Iron Co. v. Riche, L. R. 7 H. L. 653, 672 (1875). There has been 
much dispute as to the propriety of terming ultra vires action illegal. For the 
negative view see Warren, Executed Ultra Vires Transactions (1910) 23 Harv. 
L. Rev. 495, 507; Carpenter, supra note 4, at 59-61; Stevens, supra note 2, at 
309-11. But see Pepper, supra note 1, at 256-57; Harriman, Ultra Vires Corpora- 
tion Leases (1901) 14 Harv. L. REv. 332, 335-36; Harno, Privileges and Powers 
of a Corporation and the Doctrine of Ultra Vires (1925) 35 YALE L. J. 13, 25, 
n.29; Note (1878) 6 Cenr L. J. 2, 5. 

6 Bath Gas Light Co. v. Claffy, 151 N. Y. 24, 45 N. E. 390 (1896); see City 
Coal & Ice Co. v. Union Trust Co., 140 Va. 600, 606, 125 S. E. 697, 698-99 (1924) ; 
see Stevens, supra note 2, at 311-15; Scarborough, Ultra Vires No Defense in 
Private Contract (1923) 11 Ky. L. J. 197, 202. 

7 Pullman’s Palace Car Co. v. Central Trans. Co., 171 U. S. 138 (1897); see 
Woopwarp, Quasi Contracts (1913) § 156. 

8 See Thompson, supra note 1, at 376; 2 MACHEN, MopEerRN LAw oF CorPora- 
TIONS (1908) § 1021. But see Pepper, supra note 1, at 272. 

® Vermont has had legislation on ultra vires in force since 1915. Vr. Gen. Laws 
(1917) §§ 4919, 4923. In 1927 Ohio followed suit in its new corporation act. 
Onto Cope Ann. (Throckmorton, 1930) §§ 8623-8, 8623-9. See Wright, The New 
Ohio General Corporation Act (1927) 75 U. or Pa. L. Rev. 753, 758-59; Bickel, 
Ohio’s New Corporation Law (1927) 15 Gero. L. J. 409, 413-14; Notes (1927) 
40 Harv. L. Rev. 1143, 1144-45; (1927) 27 Cor. L. Rev. 594; (1927) 2 St. JoHn’s 
L. Rev. 82, 83. In 1929 three more legislatures enacted statutes on the point. Cat. 
Copes anp Gen. Laws (Deering, Supp. 1929) § 355; Idaho Laws 1929, c. 262, $$ 9, 
10; Ind. Acts 1929, ¢. 215, § 3. 

10 The first draft to contain a provision dealing with wltra vires action was 
the ninth, printed in HanpBook or NATIONAL CONFERENCE OF COMMISSIONERS ON 
Untrorm State Laws (1924) 546, 560. For the report of the drafting committee 
to the 1927 conference and for the tenth draft, see id. (1927) 779. On the wltra 
vires question the Idaho act follows the tenth draft of the uniform act almost 
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possessed by natural persons, “authority ” alone being limited by the 
articles of incorporation.** Furthermore the filing or recording of cor- 
porate papers shall not charge the public with constructive notice of 
their contents.'* Thus the theories of special capacity and constructive 
notice are brushed aside. One danger in such a statutory scheme, which 
depends to a large extent for its effect upon the exact meaning of the 
words “ capacity ” and “authority,” is that legislatures may not be 
careful to maintain the new phraseology. In the Indiana act, for ex- 
ample, “ capacity” and “ authority ” are distinguished in one subsec- 
tion; ** “ powers” is used in the next two subsections; ‘* and a later 


section provides a penalty for “ ultra vires” acts.° Such inconsistency 
may be fatal to the statute’s effecting the desired change in the law. 

A more fundamental objection to the uniform act is that its gen- 
erality makes its effect highly doubtful. This is particularly true in 
the face of cases, construing statutes of Saskatchewan*® and Mani- 
toba,’’ which demonstrate that a categorical imperative may be neces- 
sary to abolish ultra vires..* Even though the courts treat the word 





exactly. See (1929) 5 Proc. Ipano State Bar 71. The Indiana act is also pat- 
terned on the uniform act on this point, but to a less extent. See Dix, The Indiana 
General Corporation Act (1929) 5 IND. L. J. 107. 

11 Section 11 of the tenth draft, HanpBook Comm’rs ON UNIFORM STATE LAws 
(1927) 805. A precedent for such use of the word “authority ” is the Vermont 
act, which seems to have been the first to give up the usual word “ power.” Vr. 
Gen. Laws (1917) § 4919. 

12 Section 10 of the tenth draft, HanpBooK Comm’rs oN UniForM STATE LAws 
(1927) 803. The constructive notice doctrine has been criticized as a stumbling 
block in the path toward reform. See Stevens, supra note 2, at 321-28; Note 
(1925) to Corn. L. Q. 498. It has also been suggested that strict application of 
the special capacity doctrine makes constructive notice superfluous. See Note 
(1927) 40 Harv. L. Rev. 1143, 1144, n.8; WARREN, CASES ON CORPORATIONS (2d ed. 
1916) 719n. 

13 Ind. Acts 1929, c. 215, § 3(a): “ Each corporation shall have the capacity to 
act possessed by natural persons, but shall have authority to perform only such 
acts as are necessary, convenient or expedient to accomplish the purposes for which 
it is formed and such as are not repugnant to law.” 

14 Jd. §3(b): “Subject to any limitations imposed by law or the articles of 
incorporation, each corporation shall have the following rights, privileges and 
powers. ...” §3(c): “No corporation shall by any implication or construction, 
be deemed to possess the power of carrying on the business of receiving de- 
reg 15 Id. § 54. 

16 Sask. Stat. 1917, c. 34, § 42, Sask. Rev. Stat. (1920) c. 76, § 14; Sask. Stat. 
1928-29, c. 28, § 21. Cf. Alta. Stat. 1916, c. 26, §1; amended, Atta. Rev. Stat. 
(1922) c. 156, § 17(2); repealed, Alta. Stat. 1929, c. 14, § 268. 

17 Manit. Stat. 1917, c. 12, § 1. 

18 Specific provisions in these statutes regarding extra-provincial acts of com- 
panies are followed by general language to the effect that companies have the gen- 
eral capacity of corporations chartered by the king under the Great Seal. The 
general provisions are construed not to apply to all wtra vires acts. Canadian 
Bank of Comm. v. Cudworth Rural Tel. Co., [1923] 4 D. L. R. 16 (Sask. 
act) ; Im re Northwestern Trust Co., [1926] 1 D. L. R. 689 (Manit. act) ; see Mas- 
TEN & Fraser, Company Law or Canapa (3d ed. 1929) 82-83. Compare the stat- 
ute of Ontario in which only the general provision appears. Ont. Stat. 1916, c. 35; 
§ 6, Ont. Rev. Stat. (1927) c. 218, § 238. It has been held that the defense of ultra 
vires is no longer of avail where the act applies. Edwards v. Blackmore, 42 D. L. R. 
280 (1918) (one of four judges dissenting, one concurring on other grounds). But 
see Thompson, Are Joint Stock Companies Common Law Corporations? (1922) 
42 Can. Law TIMEs 143, 152. ; 





“authority ” as an indication that the rules of agency are to be used to 
arrive at an adjustment of the interests of parties concerned,’ the ques- 
tion still remains as to where those rules will lead. For if the state is 
the principal and the corporation the agent in the new agency relation- 
ship, lack of authority would seem no less effective than lack of capacity 
to render unauthorized transactions void.?° Possibly the body of stock- 
holders is to be the principal and the board of directors the agent,?! but 
the stockholders do not occupy the position of control of the ordinary 
principal, nor are the directors in the subordinate position of the normal 
agent.*? Thus the doctrine of authority in the uniform act may easily 
mean that the law of ultra vires is changed only in terminology. 

Another difficulty is that the intended scope of the new concept of 
capacity of a natural person is not clear. Does it give corporations 
power to engage in undertakings considered purely personal, such as the 
practice of the law? ** Does it embrace powers which it is the policy 
of the state not to give to ordinary business corporations? 2 Such 
questions are difficult to answer, for the courts are directed to build a 
body of law on the foundation of an unfamiliar analogy.?> Perhaps a 
more satisfactory method of abolishing the special capacity doctrine is 
that of the Ontario act,?° which gives companies the general capacity 
which the common law attaches to corporations created by royal charter. 
As a basis for construing that provision, the courts can turn to an exist- 
ing body of law, however obscure it may be.** 





19 Such is the expectation of the draftsman. See Stevens, supra note 2, at 335; 
HanpBook Comm’rs ON UNIFORM STATE LAws (1927) 809. 

20 Apparent authority might be invoked to bind the corporation, but such a 
contention could be answered by the settled agency rule that if a person has reason 
to know that authority is described in a writing intended for his inspection, he is 
affected by any limitations therein contained. See AGENcy RESTATEMENT (Am. L. 
Inst. 1929) § 391; 1 Mecuem, AGENcy (2d ed. 1914) § 707. Since § 10 of the 
uniform act purports to abolish only the type of constructive notice which results 
from filing or recording of the articles of incorporation, it would seem not to 
affect constructive notice based on a general principle of agency. Compare the 
broader phraseology of a similar statute. Pa. Stat. Ann. (Purdon, 1930) tit. 15, 
§ 42. 
: 21 This is seemingly the interpretation expected by the framers of the act. See 
Stevens, supra note 2, at 330-34; HAnpBookK ComMm’rs ON Unirorm StaTE Laws 
(1927) 810. 

22 Contracts to restrict the powers of a director, e.g., are void. Manson 
v. Curtis, 223 N. Y. 313, 119 N. E. 559 (1918); Jackson v. Hooper, 76 N. J. 
Eq. 592, 75 Atl. 568, 27 L. R. A. (N.s.) 658 (1910) ; see BALLANTINE, CORPORATIONS 
(1927) § 99; Note (1910) 23 Harv. L. Rev. 551. : 

23 Matter of Co-operative Law Co., 198 N. Y. 479, 92 N. E. 15 (1910); see 
Note (1927) 40 Harv. L. REv. 1143, 1144-45. 

24 See Note (1927) 40 Harv. L. Rev. 1143, 1145. In the ninth draft of the 
uniform act a distinction was drawn between wztra vires acts that a corporation 
might be formed with power to do and other wtra vires acts. § 7, subdivision III, 
Hanpsook Com™m’rs ON UntForM STATE Laws (1924) 561. 

25 See Ballantine, Proposed Revision of the Ultra Vires Doctrine (1927) 12 
Corn. L. Q. 453, 455. 

26 See note 18, supra. 

27 The Case of Sutton’s Hospital, 10 Co. 1a (1613), has been supposed to make 
clear that an English common law corporation has general capacity. See Warren, 
supra note 2, at 181-83; Note (1878) 6 Cent. L. J. 2, 3. The capacity of such 
corporations may, however, be a vexatious question of historical research. See 

















HARVARD LAW REVIEW 





284 


To avoid such pitfalls of interpretation as may arise from employing 
new concepts of vague content, the Ohio act spells out to a certain extent 
the effect of the change from the special to the general capacity theory by 
a provision that “ no limitation on the exercise of the authority of the 
corporation shall be asserted in any action between the corporation and 
any person, except by or on behalf of the corporation against a director 
or an officer or a person having actual knowledge of such limitation.” ** 
Such a catalogue of results is subject to the danger of omission inherent in 
any codification. For example, the exception in the quoted provision 
seems too narrow to preserve the right of a stockholder to sue the cor- 
poration to enjoin unauthorized action.”® Such a change may have been 
unintentional. 

The approach of the California act is still different. It retains the 
old terminology of “ powers ” and “ purposes,” but confines their effect 
to an authorization to the directors and a limitation of the authority of 
the corporation’s representatives.*° Limitations on the corporate powers 
may be asserted in suits by the corporation or stockholders against the 
directors, and in suits by the state or a stockholder against the corpora- 
tion for dissolution or for an injunction against the continuation of un- 
authorized business, but not in suits between the corporation or a share- 
holder and any third person. Although this statute is definite enough 
to be easily applied, it seems to a certain extent inconsistent. For if a 
stockholder’s injunction against performing an existing unauthorized 
contract is held to affect the other contracting party,** the express ex- 
emption of third persons from the effect of the defense of ultra vires 
might be circumvented. On the other hand, if such an injunction binds 
only the corporation, corporate liability for breach of contract makes the 
stockholder’s expressly granted right a hollow one. The clauses might 
be reconciled somewhat by restricting the stockholder’s remedy to an 
injunction against future unauthorized contracts, provided that such 
an injunction could be invoked against a third party who later contracts 
with the corporation.*? Still it is doubtful whether the stockholder’s 
rights were intended to be so emasculated. 





Mulvey, Some Phases of Canadian Company Law (1920) Proc. Can. Bar Ass’N 
232, 237; Mulvey, Common Law Companies (1925) id. 176. 

28 QOu10o Cope Ann. (Throckmorton, 1930) § 8623-8. 

29 Such a suit is usually allowed on the ground that a direct right of the 
stockholder is threatened. See BALLANTINE, CORPORATIONS (1927) § 187; 2 MACHEN, 
Mopern Law oF CorporRATIONS (1908) § 1153. But cf. Glenn, The Stockholder’s 
Suit — Corporate and Individual Grievances (1924) 33 YALE L. J. 580; Corbus v. 
Alaska Treadwell Goid Mining Co., 187 U. S. 455 (1903). 

80 Cat. Copes AND GEN. Laws (Deering, Supp. 1929) § 355. 

81 An injunction against the corporation alone could not be used as a defense 
on the contract by way of res judicata, for the third person is hardly privy to the 
equity suit. A more serious difficulty is that the decree adjudicates a matter which 
by the statute the corporation may not assert against the third person. In a 
stockholder’s suit against both the corporation and the third person, it would seem 
doubtful construction of the statute to allow wltra vires to be asserted. 

82 Making a contract with knowledge of the injunction would seem to con- 
stitute such privity or conspiracy with the corporation as would allow a court to 
hold the third person in contempt. See Note (1904) 17 Harv. L. Rev. 486. Pos- 
sibly the ultra vires nature of the contract should put the third person on inquiry 
for an injunction. Cf. Jn re Singer, 147 Atl. 328 (N. J. 1929), (1930) 43 Harv. L. 
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In any attempt to reform the doctrine of ultra vires a legislature is 
faced with the necessity of compromising between a statute which clearly 
changes the law and one which retains the desirable flexibility of the 
present corpus of judicial precedents. Statutes like the uniform act, 
which retain flexibility by the novel device of changing only the theories 
on which decisions are based, may not cure the defects in the existing 
law; while the California and Ohio acts, although clearly changing the 
law, may be too rigid. 





THE DEFINITION OF UNEMPLOYMENT IN UNEMPLOYMENT INSUR- 
ANCE MEAsurES.— Unemployment insurance has been adopted in 
twenty foreign countries,* and even though such legislation has not yet 
been enacted in any American state,” past legislative agitation * coupled 
with the current economic depression suggests that unemployment in- 





Rev. 494. But if the third person is unaware that the contract is unauthorized and 
ignorant of the injunction, there seems to be no basis for holding him in con- 
tempt. See Alemite Mfg. Corp. v. Staff, 42 F.(2d) 832 (C. C. A. 2d, 1930). 


1 The plans in use abroad are of three general types. (1) A state subsidy for 
insurance funds voluntarily set up by trade unions or associations of workers. 
This system is the basis of unemployment insurance systems in France (1905), 
Norway (1915), Netherlands (1916), Finland (1917), Spain (1919), Belgium 
(1920), Czechoslovakia (1921), Denmark (1921), and Switzerland (1924). (2) 
Compulsory insurance in a state fund to which employer, employee, and state 
contribute. Great Britain led the way in the large-scale establishment of the 
compulsory plan in 1911, and has since been followed by Austria (1920), the Irish 
Free State (1920), Luxemburg (1921), Queensland (1922), Poland (1924), Bul- 
garia (1925), and Mexico (1929). (3) Compulsory insurance in funds to which 
the state does not contribute. Italy, in 1924, and Germany, in 1927, adopted this 
plan with funds jointly created by employers and employees, providing, however, 
for state contributions in emergencies. Since 1922 Russia has placed the risk of 
unemployment insurance entirely upon the employer. Int. Las. Orrice, UNEM- 
PLOYMENT INSURANCE, A Stupy OF COMPARATIVE LEGISLATION, Series C., Emp. 
No. 10 (1925); Unemployment Insurance Systems in Foreign Countries (1928) 
27 Montuty Las. Rev. 1136, (1930) 31 id. 892; Carroll, Germany’s New Unem- 
ployment Insurance (1929) 19 Am. Las. Lec. REv. 97; Davison, THE UNEM- 
PLOYED (1929). 

2 In this country unemployment insurance funds have been voluntarily estab- 
lished by trade unions, by employers, and by joint agreement of unions and 
employers. See Gilson and Stewart, Unemployment Compensation Plans in the 
United States, printed in Conc. HEarInGcs, SEN. Rep. No. 219, 7oth Cong. 2d Sess., 
at 279-430; Gadsby, Workmen’s Compensation and Social Insurance (1924) 18 
Montutiy Las. Rev. 850; Trade Union and Joint Out of Work Benefit Plans 
(1924) 19 id. 8, (1930) 30 id. 33. 

3 No less than twenty-one unemployment insurance measures have been intro- 
duced in the legislatures of six states and in Congress. 

Connecticut: H. B. No. 362, 1927; S. B. No. 344, 1929. 

Massachusetts: H. R. No. 825, 1916; H. R. No. 278, 1922; H. R. No. 254, 1928; 
H. R. No. 222, 1930. 

Minnesota: S. F. No. 248, 1923; H. F. No. 993, 1925; H. F. No. 630, 1927. 

New York: A. No. 849, 1921; A. No. 1223, Int. 1133, 1924; A. No. 21, Int. 21, 
1926; A. No. 212, Int. 212, 1927; A. No. 535, Int. 528, 1927. 

Pennsylvania: H. R. No. 1100, 1921. 

Wisconsin: S. R. No. 122, 1921 (Huber) ; S. R. No. 53, 1923 (Huber) ; S. R. No. 
103, 1925; A. No. 96, 1927; A. No. 276, 1929. 

Congress of the United States: H. R. No. 12205, 7oth Cong. 1st Sess. 1928. 

For a summary of many of these bills, see Gilson and Stewart, supra note 2, at 
430-56. 
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surance acts will probably soon find their way into the statute books. 
The American proposals have conformed to two types: those modelled 
after the English acts,* which provide for compulsory contributions 
by employers and workers to an insurance fund subsidized by the 
state; and those derived from the Wisconsin Huber bill of 1921, 
which place the cost of the insurance upon the employer, by imposing 
upon him a liability for unemployment similar to that for industrial 
accidents. Whatever the plan, such insurance is based upon the assump- 
tion that society and industry bear a responsibility for the failure of 
the economic system to provide men with an opportunity to support 
themselves by their own work.® For those who, on the other hand, are 
unemployed because they prefer idleness to labor, the insurance meas- 
ures accept no responsibility.° The problem of framing a practical 
scheme to separate the wheat from the chaff thus centers in a definition 
of compensable unemployment.’ 

If a man voluntarily leaves a job without reasonable cause, or is dis- 
charged for misconduct, his unemployment presents the clearest kind 
of case for which no social responsibility is assumed.* In addition, the 
proposed bills have disallowed the receipt of aid in case the unemploy- 
ment is due to a strike or lockout. Some of these measures have 





4 The English unemployment insurance legislation is not to be confused with 
the post-war “ dole system,” which constitutes direct government poor relief. See 
11 & 12 Geo. V, c. 15, $3 (1921); 12 Geo. V, c. 7, $4 (1922); 13 Geo. V, c. 2 
(1923); 14 & 15 Geo. V, c. 30 (1924); 15 & 16 Geo. V, c. 69, §1 (1925). The 
“dole system” was abolished by 17 & 18 Geo. V, c. 30 (1927). Cf. Int. Las. 
OFFICE, op. cit. supra note 1, at Io. 

5 See Shattuck, Unemployment Insurance Legislation in Massachusetts (1922) 
12 Am. Las. Lec. Rev. 45; LEwisoHN, DRAPER, COMMONS AND LESCOHIER, CAN 
Business PREVENT UNEMPLOYMENT? (1925) 5, 73, 152; 1 Rep. UNEMPLOYMENT 
Ins. Comm., Great BRITAIN (1927) 23; BEVERIDGE, UNEMPLOYMENT (3d ed. 
1912) 235; RusBinow, SoctaL INSURANCE (1913) 450; Douglas, Technological Un- 
employment (1930) 37 AM. FEDERATIONIST 923, 949. 

6 See Conen, INsuRANCE AGAINST UNEMPLOYMENT (1921) 315 et seg.; 1 REP. 
UNEMPLOYMENT Ins. ComM., GREAT BRITAIN 40. 

7 Under the English, the Massachusetts 1916, the Minnesota 1923, the New 
York, and the Pennsylvania provisions, unemployment means total unemploy- 
ment. 10 & 11 Geo. V, c. 30 $ 7(2a) (1920), as amended by 17 & 18 Geo. V, 
c. 30, § 5(1c) (1927). The English act permits certain work paying no more than 
3s. 4d. a day. The Wisconsin bill of 1921 defines unemployment as work for 
which the employee receives less than seventy-five per cent of his usual wage; a 
worker employed half-time receives full compensation. The Wisconsin bill of 
1925 is the first to deal with partial unemployment by providing that a worker 
receiving less than seventy-five per cent of his normal wage may receive compen- 
sation in proportion to his loss of wage. This provision is incorporated into the 
Connecticut, the 1930 Massachusetts, and the later Minnesota bills, which define 
partial unemployment as work paying less than eighty per cent of the habitual 
wage. 

8 The Massachusetts bill of 1916, the Minnesota bill of 1923, the Pennsylvania 
bill, and the Wisconsin bill of 1921 disqualify the worker whose loss of employ- 
ment is due to his own “ fault.” Since loss of employment might be regarded as 
the worker’s fault if, for example, he is discharged because of reasonable refusal 
to do irksome tasks, or because of unwillingness to work overtime without pay, 
or because of political activities, the use of the more common term “ misconduct ” 
seems preferable. 

9 The clauses in the Connecticut bills and the Massachusetts 1930 measure re- 
quire participation of the worker in a strike, making no reference to lockout. 
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refused to provide benefit for workers where a labor dispute is a con- 
tributing cause to their unemployment, even though neither they nor 
the members of their occupational class take part in it; '° others deny 
benefits only to those who participate in the dispute.” 

A serious question arises as to the length of time for which disqualify- 
ing causes of unemployment should bar compensation. The majority 
of the proposals '* entirely deny compensation to the applicant who is 
out of work because of misconduct or the voluntary abandonment of 
work. A six weeks’ penalty, like that provided in the English acts,"* 
seems sufficient to deter the giving up of jobs for the purpose of secur- 
ing benefit; and at the same time, when economic causes operate to 
prevent reémployment, the worker receives compensation. In the 
case of unemployment resulting from a trade dispute, the English legis- 
lation allows benefit if the applicant has for a time during the dispute 
secured other employment.** 

After the initial cause *® of a worker’s unemployment brings him 
within the pale of insurance protection, it is necessary to determine that 
the continuance of his idleness is due to the economic situation. Me- 
chanical tests for roughly eliminating the “ unemployable ” have been 
suggested. One device is that of fixing a ratio between the number of 
contributions made to the insurance fund or the number of weeks 
during which the claimant worked and the benefit which may be re- 
ceived.'® Another mechanical rule is the requirement of a definite 





10 The Minnesota, New York, Pennsylvania, and Wisconsin bills follow the 
English model in excluding a worker unemployed because of a stoppage of work 
“due to a labor dispute,” or, in some of the measures, “ due to a strike or lock- 
out ” at the factory or premises. 10 & 11 Geo. V, c. 30, §8(1) (1920). A strike 
by cutters in a clothing factory thus might cause the non-compensable unemploy- 
ment of the coat-makers. 

11 This necessitates an individual examination of each worker involved. The 
Massachusetts bill of 1916 meets these difficulties by allowing a worker to recover 
benefits unless the members of his occupational class in the establishment are par- 
ticipating in the dispute. Amendments to the English acts in 1924 and 1927 
have substantially the same effect as the Massachusetts provision. See 14 & 15 
Geo. V, c. 30, § 4 (1924); 17 & 18 Geo. V, c. 30, §6 (1927). 

12 All except the Massachusetts 1916 and the New York bills. 

13 19 & 11 Geo. V, c. 30, §8(2) (1920). This was copied in the Massachusetts 
bill of 1916, while the New York bills deny benefit for four weeks. 

14 Jd. §8(1). The Massachusetts 1916, the Minnesota 1923, the Pennsyl- 
vania, and the Wisconsin 1921 measures have similar provisions. 

15 Various methods for handling unemployment whose causes are of a special 
nature are provided. Under the Connecticut bills, the Massachusetts bill of 1930, 
the Minnesota bills of 1925 and 1927, and the Wisconsin bill of 1921, seasonal 
workers receive compensation only if the unemployment occurs during the normal 
work season. Under the same bills no compensation is paid during regularly re- 
curring vacations without pay. The 1925 and 1927 Minnesota bills and the 1925 
Wisconsin bill deny recovery if the unemployment is due to “an act of God,” 
and the 1921 Wisconsin bill allows no compensation for lack of work caused by a 
temporary shutdown due to fire, flood, and the like. 

16 This is a feature of every American proposal; the usual ratio is one week’s 
benefit to every six weeks’ contribution. The investigating committee’s recom- 
mendation that the condition be discarded was accepted by Parliament. 2 Rep. 
UNEMPLOYMENT Ins. Comm., Great BriTAIN 40; 17 & 18 Geo. V, c. 30, § 5(1) 
(1927). Sir Alfred Watson, British Government Actuary, stated that the neces- 
sity of keeping alive the employment and contribution records of all insured work- 
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number of weeks’ work or contributions in a preceding period as a 
condition precedent to insurance aid.** But until statistical data 
justify the assumption that a given ratio of employment to unemploy- 
ment warrants a conclusion of malingering, such devices can not be 
relied upon to identify unemployed persons as idlers by choice.** In 
the absence of dependable experience, the bills rely principally upon 
standards which involve the judgment of administrative officers as to 
the cause of the continuance of the worker’s unemployment. The 
English acts lay down the test that the worker must be “ genuinely 
seeking work,” *® thus focusing attention upon the worker’s state of 
mind. The American proposals, on the other hand, adopt an objective 
approach through the condition that the applicant must be “ unable 
to find suitable employment.” *° 

One of the tests of “ suitability ” set up in all the bills is a standard 
of wages and working conditions. Some plans provide that an em- 
ployee may, without loss of compensation, decline employment when 
the wages or conditions are inferior to those he habitually received; ** 
others, in the light of wage fluctuations, fix a standard of “ the wages 
he would have received had he continued in employment.” *? Since 
men unemployed for a considerable period will work for wages below 
those normally received, the English acts ** have introduced the stand- 
ard of the reasonable expectation of the worker under existing con- 
ditions.** 





ers involved “a scheme of accounting and records so vast that I think its coun- 
terpart is not to be found anywhere else in the world.” 2 Rep. UNEMPLOYMENT 
Ins. Comm., GREAT BRITAIN 208. 

17 England requires thirty contributions in the two preceding years. 17 & 
18 Geo. V, c. 30, §5(Ia) 1927). The Massachusetts 1916, the Minnesota 1923, 
the Pennsylvania, and the Wisconsin 1921 bills require twenty-six prior contribu- 
tions, with an additional condition of ten weeks’ employment in the three preced- 
ing years in the Massachusetts measure; the Connecticut, the 1930 Massachusetts, 
the 1925 and 1927 Minnesota, and the Wisconsin 1925 bills require the same num- 
ber of weeks’ work in the two preceding years; the New York proposals demand 
twenty-six contributions in each of the preceding five years. 

18 Cf, Bradford, Industrial Unemployment, in BUREAU oF LaBor STATISTICs, 
BuLL. 310 (1922) 31; DAvISON, op. cit. supra note 1, at 168 et seg.; REPS. ON 
INVESTIGATIONS INTO EMPLOYMENT OF CLAIMANTS TO UNEMPLOYMENT BENEFIT, 
GrEAT BRITAIN (1924, 1925, 1928). The provisions may, nevertheless, be retained 
as limitations upon the amount of benefit which any worker may receive, irre- 
spective of the reasons for his unemployment. 

19 19 & 11 Geo. V, c. 30, §7(I iv) (1920), as amended by 14 & 15 Geo. V, 
c. 30, § 3(Ia) (1924). All of the bills follow the English model in requiring that 
the worker be “ capable and available for work.” 

20 A more explicit statement that “the applicant is making reasonable efforts 
to find suitable employment, but is unable to do so” would definitely incorporate 
the objective, external standard of a normal worker in the situation. 

21 The precaution of requiring substantial inferiority is taken in Connecticut, 
Massachusetts 1930, Minnesota 1925 and 1927, and Wisconsin 1925, but not in the 
bills of Massachusetts 1916, Minnesota 1927, New York, Pennsylvania, and Wiscon- 
sin 1921. Two of the bills adopt as the test a definite percentage of the past wage 
received, Connecticut (ninety per cent) and Massachusetts 1930 (eighty per cent). 
Such an inflexible provision can only be hampering. 

22 Minnesota 1923, New York, Pennsylvania, and Wisconsin 1921. 

23 14 & 15 Geo. V, c. 30, §3(Ib) (1924). 

24 Although this test is much more uncertain and leaves more to the discretion 
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The provisions vary as to the privilege of a worker to refuse em- 
ployment away from the district where he lives or normally works,” 
or in a new occupation.”® By providing that such employment may be 
regarded as “ suitable ” after a reasonable period of unemployment has 
elapsed 27 it is made clear that regional or occupational shifts are 
serious concerns, and that while they may on occasion be demanded, 
they are not to be readily required. 

A worker who refuses a job which is vacant “in consequence of a 
stoppage of work due to a labor dispute ” ** retains his right to com- 
pensation under some of the proposed regulations; under others he 
may decline if there is a vacancy “ owing to the direct participation of a 
previous occupant in an existing strike or lockout.” *° These provisions 
seem to require acceptance of employment in an establishment where 
a strike or lockout exists,*° a result which can be obviated by adding a 
clause permitting refusal to accept “an offer of employment in any 
factory, workshop, or other premises where there is an existing labor 
dispute.” 

Despite the varied and complicated factors which enter into the 
causes of unemployment, the problem of defining “ compensable un- 
employment ” in terms of practical efficacy is not beyond the realm of 
legislative competence. With regard to such matters as the ascertain- 





of the administrative officer, it seems necessary in order that the test of suitability 
of wages may conform to the economic facts. 

25 When the employment is offered in another district, it is not unsuitable if 
the wage offered is the accepted level in that district, under the early English acts, 
the 1916 Massachusetts bill, 1923 Minnesota bill, the New York and the Pennsyl- 
vania bills. 10 & 11 Gro. V, c. 30, § 7(Ic) (1920). This, if limited to the worker’s 
occupation, seems proper. But, by omission, the sections imply ‘that employment 
in a different occupation in a foreign district may be required, even though the 
accepted level in that occupation is considerably below the wage in the employee’s 
accustomed occupation. This defect was remedied in the English statute by the 
addition of the qualifying phrase “in his usual occupation.” 17 & 18 Geo. V, 
c. 30, § 5(Ib) (1927). This provision is a feature of the Wisconsin bill of 1921. The 
Connecticut bills, the Massachusetts bill of 1930, the Minnesota bills of 1925 and 
1927, and the Wisconsin bill of 1925 exclude as unsuitable any employment out of 
the vicinity. 

26 The Massachusetts 1916, the Minnesota 1923, and the Pennsylvania bills 
make no reference to a different occupation; the Connecticut, Massachusetts 1930, 
the 1925 and 1927 Minnesota, and the Wisconsin 1925 measures define “ suitable 
employment” to include “employment for which the applicant is reasonably 
fitted ”; the New York and the 1921 Wisconsin bills adopt this view by implica- 
tion, by setting up standards of wages and conditions of employment offered “ in 
any other district or trade” or in “similar employment.” 

27 The English acts contain such a provision for employment in a new occupa- 
pes _ not for employment out of the district. 17 & 18 Geo. V, c. 30, § 5(2ii) 

1927). 
_ 28 Massachusetts 1916, Minnesota 1923, New York, Pennsylvania, and Wiscon- 
sin 1921. 

29 Connecticut, Massachusetts 1930, Wisconsin 1925, and the English acts. 
to & 11 Geo. V, c. 30, § 5(Ic) (1920). 

80 The Minnesota and Wisconsin bills use the term “ strike or lockout ”; the 
Massachusetts, “ due to, and part of, a labour dispute”; “trade dispute” is the 
English term. If, for example, a non-striking employee were injured, or if a 
fireman became ill during a strike of railway engineers, a union worker might be 
required to fill the vacancy under these measures, or forfeit his right to insurance 
aid. This would run squarely athwart the general labor union policy. 
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ment of “ suitable ” employment it is apparent that resort must be had 
to administrative officers, but this does not mean that the major limits 
of the desired definition will have to be sought amid a chaos of ad- 
ministrative findings. 





RECENT CASES 


BANKRUPTCY — EFFECT OF DISCHARGE — MORTGAGE OF AN EXPECTANCY. — 
The defendant assigned to the payee of his note, as security therefor, “ all 
my claim in expectancy to the estate of my father . . . which I may ac- 
quire as heir at law or devisee or legatee. ...” Subsequently the de- 
fendant was adjudicated a bankrupt, and thereafter his father died, be- 
queathing to him a life interest in the income from a farm. The plaintiff, 
holder of the note, sued to have this interest subjected to its payment. From 
a decree for the defendant, the plaintiff appealed. Held, that the mortgage 
was extinguished by the discharge in bankruptcy. Decree affirmed. Gannon 
v. Graham, 231 N. W. 675 (Iowa 1930). 

Where the mortgage of an expectancy has been deemed a present transfer, 
it has been preserved after bankruptcy. Bridge v. Kedon, 163 Cal. 493, 126 
Pac. 149 (1912); cf. Dumont, Roberts & Co. v. McDougall, 200 Ill. App. 
583 (1916) (abstract); Jn re Lind, [1915] 2 Ch. 345; 3 Pomeroy, Equity 
JURISPRUDENCE (4th ed. 1918) § 1288. But a realistic appreciation of the 
non-existence of any subject for transfer renders this conception untenable. 
Moreover, under the doctrine that, among creditors, equality is equity, if 
an expectancy is not too tenuous to pass as security to a single creditor, it 
should be palpable enough to pass to the trustee in bankruptcy. Yet an ex- 
pectancy is not an asset in bankruptcy. Jn re Seal, 261 Fed. 112 (E. D.N. Y. 
1919); Matter of Beinhauer, 118 Misc. 527, 193 N. Y. Supp. 758 (1922); see 
(1926) 36 YALE L. J. 272. On occasion, the assignee’s interest has been pre- 
served, not, apparently, on a theory of present transfer, but on the vague ground 
that it should be accorded the same treatment as a lien. Mallin v. Wenham, 
209 Ill. 252, 70 N. E. 564 (1904) (future wages); Citizens Loan Ass’n v. 
Boston & Me. R. R., 196 Mass. 528, 82 N. E. 696 (1907) (same). Conversely, 
it has been held extinguished with the bare explanation that no lien had at- 
tached before the discharge in bankruptcy. Jn re Lineberry, 183 Fed. 338 
(N. D. Ala. 1910) (future wages); Leitch v. Northern Pac. Ry., 95 Minn. 
35, 103 N. W. 704 (1905) (same). The assignee is more commonly con- 
ceived to have acquired a mere contract claim. Boles v. Caudle, 133 N. C. 
528, 45 S. E. 835 (1903); Lennig’s Estate, 182 Pa. 485, 38 Atl. 466 (1897); 
see Taylor v. Swafford, 122 Tenn. 303, 308, 123 S. W. 350, 351 (1909). As 
such, his interest, even though designed as security for an indebtedness, would 
seem subject to discharge. But see Bridge v. Kedon, supra, at 501, 126 Pac. 
at 152. But the contingent quality of the claim presents an obstacle to dis- 
charge to which the decisions on either side scarcely even advert. Cf. 30 
Stat. 562 (1898), 11 U. S. C. § 103 (1926); In re Montague & Gillet, Inc., 
212 Fed. 452 (S. D. N. Y. 1914); 1 WiLtiston, Contracts (1920) § 414. 


BANKRUPTCY — EXEMPTIONS OF BANKRUPTS — FORFEITURE FOR FRAUDU- 
LENT CONCEALMENT oF AssETS.— Bankrupts who had been convicted of 
fraudulently concealing assets and were at the time of proceedings still con- 
cealing them sought to obtain exemptions provided by the state constitution. 
N. C. Const. art. 10, §1. The value of the property withheld far exceeded 
the amount of the constitutional exemptions. The claim was denied by the 
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district court, and the bankrupts appealed. Held, that in view of the value 
of the property concealed, no exemptions will be allowed. Judgment affirmed. 
Hyman v, Stern, U. S. Daily, Oct. 16, 1930, at 2508 (C. C. A. 4th). 

Under the Bankruptcy Act, the bankrupt’s exemptions are determined by 
the law of the state of his domicil. 30 Stat. 548 (1898), 11 U. S. C. §6 
(1926); Fletcher v. Kennedy, 282 Fed. 622 (C. C. A. 8th, 1922). But state 
exemption provisions are generally silent on the question of the effect of 
concealing assets, and, in the absence of any state adjudication on the matter, 
the federal courts must attempt an interpretation based on equitable prin- 
ciples. Exemptions have been held forfeited by concealment on the ground 
that they were intended only for honest bankrupts. Jn re Leverton, 155 Fed. 
925 (M. D. Pa. 1907). On the other hand, where the exemption provisions 
have been considered as designed for the benefit of the bankrupt’s family or 
to keep him from becoming a public charge, a contrary result has been 
reached. Jn re Cabot, 295 Fed. 765 (S. D. Ohic, 1921). Even if the latter 
construction is adopted, a distinction should be drawn between cases where 
the bankrupt still retains, and cases where he has lost, control of the con- 
cealed assets. If he still controls them, he should be denied full exemptions, 
for he may be said to have already made a selection pro tanto, and it would 
be unjust to creditors to allow exemptions twice. Jn re Shuman, 276 Fed. 
292 (C. C. A. 6th, 1921). Moreover, since in such cases he could be com- 
pelled to surrender the property withheld, circuity of action is avoided by 
charging the property with the permitted exemptions. Libby v. Beverly, 
263 Fed. 63 (C. C. A. 5th, 1920). 


BILLs AND NoTES — DEFENSES: FAILURE OF CONSIDERATION — WAIVER OF 
DEFENSE BY EXECUTION OF RENEWAL Note. — The defendant executed notes 
to the plaintiff as commission for negotiating an exchange of property with 
X. Subsequently discovering that X had defrauded him, the defendant sued 
to have the exchange set aside. Meanwhile, as the result of threats by the 
plaintiff to sue on the notes then due and unpaid, the defendant executed a 
renewal note, and the original notes were cancelled and surrendered. The 
defendant secured a judgment against X setting aside the exchange. Later 
the plaintiff brought an action on the renewal note and obtained judgment. 
The defendant appealed. Held, that if there was any defense based on total 
failure of consideration for the original note, the giving of a renewal note with 
knowledge of X’s fraud operated as a waiver. Judgment affirmed. Hatten 
Realty Co. v. Baylies, 290 Pac. 561 (Wyo. 1930). 

It is generally agreed that if an obligor knows of a partial failure of con- 
sideration when he gives a renewal note, the defense is cut off. Stewart v. 
Simon, 111 Ark. 358, 163 S. W. 1135 (1914), (1914) 27 Harv. L. REv. 753; 
American Car Co. v. Atlanta Street Ry., 100 Ga. 254, 28 S. E. 40 (1897). 
But see Berwyn State Bank v. Swanson, 111 Neb. 141, 145, 196 N. W. 125, 
127 (1923). He is said to waive the defense. See Stewart v. Simon, supra, 
at 362, 163 S. W. at 1137; American Car Co. v. Atlanta Street Ry., supra, 
at 256, 28 S. E. at 41. There is some authority that the defense of total 
failure of consideration may be similarly lost. Cf. Barco & Son v. Forbes, 
194 N. C. 204, 139 S. E. 227 (1927); Dodd v. Axle-Nut Sign Co., 126 Ark. 
14, 189 S. W. 663 (1914). Contra: Bullion Mining Co. v. Cartwright, 10 
Ont. L. R. 438 (1905). The principal case sanctions this view. The ac- 
curacy of the courts’ use of the term waiver in either situation is questionable. 
See 2 WILLIsTON, ConTRACTS (1920) §§ 678, 679. But where an obligor, 
retaining the partially defective consideration for the original note, executes 
a renewal instrument, it may fairly be implied that he agrees not to assert 
his pro tanto defense to the first note in consideration of the extension of 
time obtained by the second. This reasoning, however, is not applicable 
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where a note is executed in renewal of another for which there has been 
total failure of consideration. A closer analogy to the principal case is found 
in the situation where the original note is invalid because of absence of con- 
sideration at its inception. There the defense is generally held to survive the 
giving of a renewal note. Seager v. Drayton, 217 Mass. 571, 105 N. E. 461 
(1914); Edwards v. Chancellor, 52 J. P. 454 (1888); see Scandinavian Amer. 
Bank v. Westby, 41 N. D. 276, 285, 172 N. W. 665, 668 (1919). But cf. 
Haglin v. Friedman, 118 Ark. 465, 177 S. W. 429 (1915). If the new note is 
regarded as given in settlement of the original doubtful, albeit unenforceable, 
claim, a different result might well be reached. See Smith v. Smith, 4 Idaho 
I, 4, 35 Pac. 697 (1894); Grace & Co. v. Strickland, 188 N. C. 369, 372, 
124 S. E. 856, 858 (1924). But the court did not decide this question, and 
considered the new note simply as a renewal. 


BuRDEN OF PRooF—PrRooF oF SECONDARY IssuES — CONTRIBUTORY 
NEGLIGENCE OF DECEASED IN WroNGFUL DeaTtH AcTION. — The plaintiff 
sued as administrator of the deceased, who was killed by the defendant’s 
automobile at a street crossing. There were no eye-witnesses to the accident, 
and the defendant refused to testify. At the close of the plaintiff’s evidence 
the court granted the defendant’s motion for a nonsuit. The plaintiff ap- 
pealed. Held, that the burden is on the plaintiff to establish the due care of 
the deceased. Judgment affirmed. Kotler v. Lalley, 151 Atl. 433 (Conn. 
1930). 

The common law rule as to burden of proof was in accord with the instant 
case. See 1 SHEARMAN AND REDFIELD, NEGLIGENCE (6th ed. 1913) § 109. 
It has been changed by statute, at least where the action is for wrongful 
death, in many jurisdictions. £.g., N. Y. DECEDENT EstaTe LAw (1909) 
§ 131 (as added by N. Y. Laws 1920, c. 919, § 1) (death cases only); Mass. 
Gen. Laws (1921) c. 231, § 85 (all cases). In many others, decision at an 
early date placed the burden of proving contributory negligence in all cases 
on the defendant. Railroad v. Gladmon, 15 Wall. 401 (U. S. 1872); New 
Jersey Express Co. v. Nichols, 33 N. J. L. 434, 97 Am. Dec. 722 (1867). 
Today the common law rule remains unimpaired in only a few states. Mullen 
v. Mohican Co., 97 Conn. 97, 115 Atl. 685 (1921); cf. Higgins v. Metzger, 
tor Vt. 285, 143 Atl. 394 (1928). Its manifest unfairness in unwitnessed 
death cases caused a few courts to shift to the defendant the burden of in- 
troducing evidence in such instances, if in no others. Anderson v. Chicago, 
R. I. & Pac. Ry., 189 Iowa 739, 175 N. W. 583 (1920), Note (1920) 6 Iowa 
L. But. 55. Insofar as the presumption raised to accomplish this shift has 
been based on the instinct of self-preservation, no reason appears for limit- 
ing its operation to death cases, but obviously the courts in making the shift 
were actuated by consideration of the ease of furnishing evidence. In order 
adequately to protect the plaintiff in these cases, the shift should perhaps 
extend to the burden of proof. Cf. Salyers v. Monroe, 104 Iowa 74, 73 N. W. 
606 (1897). The placing of either burden is generally held to be a procedural 
matter. Levy v. Steiger, 233 Mass. 600, 124 N. E. 477 (1919); see Note 
(1930) 43 Harv. L. Rev. 1134. But cf. Fitzpatrick v. International Ry., 252 
N. Y. 127, 169 N. E. 112 (1929); Central Vt. Ry. v. White, 238 U. S. 507 
(1915). Since, then, no substantive rights are involved, the court might well 
reverse its former holdings, as the dissenting judge points out, rather than 
wait for legislative reform. See Carpozo, THE NATURE OF THE JUDICIAL 
Process (1922) 156. 


ConFiict oF LAws—DoctrinE or RENVOI— ADOPTION OF FOREIGN 
Domictu’s Disposirion oF ConFiict oF Laws QuEsTIon.—AH settled a 
trust fund for W, his wife, and their issue, with a provision that if he re- 
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married he might reform the settlement in favor of subsequent children. 
Later H lived abroad with P, by whom he had a child, B. Having established 
a domicil in Germany, he divorced W and married P, and by deed purported 
to reform the trust in favor of B. By the German law applicable to German 
nationals, a subsequent marriage confers legitimacy. The trustees took out 
a summons to determine whether the deed was a valid reappointment of the 
trust. Held, that the law of the domicil must be applied, and as the German 
law would accept the renvoi and legitimize B, his claim under the deed is 
valid. In re Askew, [1930] 2 Ch. 259. 

The English courts apply as part of the law of the foreign domicil what 
would be the foreign court’s disposition of the renvoi. In re Annesley, [1926] 
Ch. 692 (succession to movables); Jn re Ross, [1930] 1 Ch. 377, (1930) 43 
Harv. L. Rev. 826 (succession to land and movables). Since its own ac- 
ceptance of the renvoi is thus not within the discretion of the court, it might 
be said that there is no renvoi doctrine in England. But from the point of 
view that the court may finally apply its own internal law, such a conclusion 
may be questioned. But see Lorenzen, The Renvoi Doctrine in the Conflict 
of Laws (1918) 27 YALE L. J. 509, 521. The English solution is practical 
only where the foreign law in fact makes some determination as to renvot 
and does not itself adopt the English method. See Lorenzen, supra, at 522. 
American courts generally do not regard the foreign conflict of laws rule, 
but apply the domicil’s internal law. Jn re Tallmadge, 109 Misc. 696, 181 
N. Y. Supp. 336 (1919). An exception is made in the case of determining 
status and title to land. Lando v. Lando, 112 Minn. 257, 127 N. W. 1125 
(1910); see Conriict oF Laws RESTATEMENT (Am. L. Inst. 1930) § 8. 
Though suggested in Jn re Annesley, the American solution has since been 
rejected in England. Jn re Ross, supra. The American approach is perhaps 
the simplest, but it would seem that uniformity of result is not achieved if 
in an action brought in the foreign domicil its courts would not accept the 
renvoi. An international agreement would be desirable. See Schreiber, The 
Doctrine of Renvoi in Anglo-American Law (1918) 31 Harv. L. REv. 523, 
535- 


CONSTITUTIONAL LAW — DvE Process or LAw: LiBerTyY TO CoNTRACT — 
STATUTE INVALIDATING “ YELLOW Doc” Contracts. — The Massachusetts 
House of Representatives requested the opinion of the Supreme Judicial 
Court upon the constitutionality of a proposed bill declaring void any pro- 
vision in a contract of employment whereby either party undertook not to be- 
come a member of a labor union or an employers’ association. Held, that the 
act would be in conflict with the United States and Massachusetts constitu- 
tions. Opinion of the Justices, 171 N. E. 234 (Mass. 1930). 

The United States Supreme Court has held unconstitutional a statute de- 
signed to protect the employee from “ yellow dog” contracts by imposing 
criminal penalties for procuring them. Coppage v. Kansas, 236 U. S. 1 
(1915) (Holmes, Day, and Hughes, JJ., dissenting); cf. Adair v. United 
States, 208 U. S. 161 (1908) (McKenna and Holmes, JJ., dissenting); see 
Powell, Collective Bargaining Before the Supreme Court (1918) 33 Pot. 
Scr. Q. 396. This decision touched the peaks of individualistic philosophy 
in constitutional interpretation. Cf. Coppage v. Kansas, supra, at 17; see 
Pound, Liberty of Contract (1909) 18 YALE L. J. 454. Absence of criminal 
liability in the Massachusetts bill would seem to afford no basis for a logical 
distinction. Cf. Truax v. Corrigan, 257 U. S. 312 (1921). Nevertheless it is 
unfortunate that the advisory nature of the instant decision will prevent ap- 
peal to the Supreme Court. See Frankfurter, A Note on Advisory Opinions 
(1924) 37 Harv. L. Rev. 1002. Analogies looking toward another result have 
long been available. Knoxville Iron Co. v. Harbison, 183 U. S. 13 (1901) 
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(regulation of medium of payment of wages held constitutional); Erie R. R. 
v. Williams, 233 U. S. 685 (1914) (time of payment of wages). It may be 
questioned how well the Coppage case has withstood fifteen years’ adverse 
criticism. See 2 WARREN, THE SUPREME CourT IN UNITED StaTEs History 
(1928) 741-42; cf. FRANKFURTER AND GREENE, THE LaBor INJUNCTION 
(1930) 148, n.59. A recent decision seems to promise a more realistic appre- 
ciation of the employee’s economic predicament. See Texas & N.O. R. R. 
v. Brotherhood of Ry. & S. S. Clerks, 281 U.S. 548, 570 (1930) (sustaining 
validity of act of Congress authorizing injunction on behalf of union against 
employer seeking to persuade workmen to join rival union). It is true that 
the Railway Clerks case may show no more than a willingness to aid the 
labor union so long as there is no self-inflicted limitation on the employee’s 
action. Cf. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229 (1917). 
The slightest departure from the path of uncompromising Jaissez faire is 
nevertheless significant. It has been suggested that in any of these cases the 
interference with the employer’s liberty of contract is trifling. See 
McKenna, J., dissenting, in Adair v. United States, supra, at 186; cf. Day, J., 
dissenting, in Coppage v. Kansas, supra, at 27. But see Powell, supra, at 401. 
If this argument of degree were considered at all relevant, it should be of 
great weight in relation to the proposed bill. For, once the criminal element 
is eliminated, the employer may make “ yellow dog ” contracts, take full ad- 
vantage of the considerable moral influence thereby acquired, and in effect 
enforce them with impunity, in the normal case of employment terminable at 
will, by discharging employees with union affiliations. See Cochrane, Why 
Organized Labor is Fighting “ Yellow Dog” Contracts (1925) 15 AM. Las. 
Lec. REv. 227; cf. Note (1928) 41 Harv. L. REv. 770, 773-74. The existence 
of an almost identical statute in Wisconsin, and the similarity of § 3 of the 
proposed Shipstead Bill, make the question a pressing one. Wis. Laws 1929, 
c. 123; S. 1482, 69 Conc. REC. 10050 (1928); see FRANKFURTER AND GREENE, 
op. cit. supra, at 149-50, 205-28, App. Ix. 


DEATH BY WRONGFUL Act — DEFENSES TO STATUTORY LIABILITY — CoN- 
TRIBUTORY NEGLIGENCE OF ONE OF BENEFICIARIES. — The decedent was 
killed in a collision of the defendant’s train with an automobile in which 
he was being driven by his father. His father and mother joined in an action 
under a statute which imposes a penalty on railroads for causing wrongful 
death, to be awarded upon suit to the parents of the deceased, if he was a 
minor and single, each parent to have an equal interest in the judgment. 
Mo. Rev. Stat. (1919) § 4217. A plea of contributory negligence of the 
father was stricken on motion, and the plaintiffs recovered judgment for the 
maximum amount. The defendant appealed. Held, that the father’s con- 
tributory negligence is not a total bar to joint recovery, and that since the 
statute sets a fixed penalty, there can be no apportionment of damages. 
Judgment affirmed. AHerrell v. St. Louis-San Francisco Ry., 23 S. W.(2d) 
102 (Mo. 1929). 

A few courts, relying on the form of those death statutes which allow the 
personal representative to sue in the right of the deceased, hold the con- 
tributory negligence of some, or even all, of the ultimate beneficiaries im- 
material. Southern Ry. v. Shipp, 169 Ala. 327, 53 So. 150 (1910); Danforth 
v. Emmons, 124 Me. 156, 126 Atl. 821 (1924) (one of several beneficiaries 
alone guilty of contributory negligence); Hines v. McCullers, 121 Miss. 666, 
83 So. 734 (1920) (same); McKay v. Syracuse Rapid Transit Ry., 208 N. Y. 
359, 101 N. E. 885 (1913), (1913) 27 Harv. L. Rev. 87. But, except in these 
courts, under all types of statutes the contributory negligence of the sole 
beneficiary, or of all beneficiaries, is a bar to recovery. Chawkley v. 
Wabash Ry., 317 Mo. 782, 297 S. W. 20 (1927); Bamberger v. Citizens’ 
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Street Ry., 95 Tenn. 18, 31 S. W. 163 (1895); Richmond, Fredericksburg & 
Potomac R. R. v. Martin’s Adm’r, 102 Va. 201, 45 S. E. 894 (1903); see 
TIFFANY, DEATH BY WRONGFUL AcT (2d ed. 1913) §§ 69-71. Where one or 
some of the beneficiaries have been guilty of such negligence, certain juris- 
dictions consider the right of all defeated on the ground that there is but a 
single cause of action. Hazel v. Hoopeston-Danville Motor Bus Co., 310 
Ill. 38, 141 N. E. 392 (1923); Crevelli v. Chicago, M. & St. P. Ry., 98 
Wash. 42, 167 Pac. 66 (1917). The majority, however, refusing to allow the 
wrongdoer to profit from his own wrong, award damages only to the innocent. 
Cleveland, C., C. & St. L. Ry. v. Bossert, 44 Ind. App. 245, 87 N. E. 158 
(1909); Anderson v. Memphis Street Ry., 143 Tenn. 216, 227 S. W. 39 
(1920); see TIFFANY, op. cit. supra, § 72; Wigmore, Contributory Negligence 
of Beneficiary as a Bar to an Administrator’s Action for Death (1908) 2 
Int. L. REv. 487; Bootu, StrEET Rattways (2d ed. 1911) § 391. If, as the 
court in the instant case admits, the survival of the husband alone would 
permit the defense of contributory negligence to be pleaded successfully, the 
mere existence of his wife should hardly entitle him to a half share in the 
penalty. The dilemma, moreover, of awarding full damages or none, is not 
necessarily an inextricable one. It would seem as justifiable to read into 
the statute that the jointness of the parents’ interest shall depend on the 
freedom of both from contributory negligence as to hold, as practically all 
courts have held, that contributory negligence of the sole beneficiary bars 
recovery under a statute which makes no mention of such defense. 


EMINENT DOMAIN — COMPENSATION — VALUATION OF ELEVATED RAIL- 
ROAD’s R1GHT TO DEPRIVE ABUTTING OWNERS OF EASEMENTS OF LIGHT, AIR, 
AND Access. — The claimant maintained an elevated railroad in the city of 
New York. After obtaining its franchise it was compelled, in respect to a cer- 
tain spur, to compensate abutting landowners in the amount of $200,000 for 
destroying their easements of light, air, and access to the street. The city 
now sought to condemn the spur. The evidence was undisputed that this 
part of the railroad was being run at a loss. The claimant’s evidence also 
showed that the removal of this part would result in an increase in the value 
of the abutting land to the extent of $3,600,000. The statute authorizing the 
condemnation provided that its cost should be assessed against the property 
owners benefited. N. Y. Laws 1919, c. 611. From a decree awarding the 
railroad $750,000 for the rights and $25,000 for the loss of the franchise, 
cross-appeals were taken. Held, that the railroad is entitled to nothing for 
the loss of the franchise and to $200,000 as the cost of the rights taken. 
Decree as modified affirmed. Matter of the City of New York (Manhattan 
Railway), 229 App. Div. 617, 243 N. Y. Supp. 665 (1930). 

The statutory provision that the costs of condemnation be assessed against 
the abutting landowners no more justifies a consideration of the benefit to 
them to the extent of $200,000 than it would to the extent of $3,600,000. 
And their benefit can not be considered, since for practical reasons avail- 
ability for the purpose of the condemnation is excluded from valuation. New 
York v. Sage, 239 U. S. 57 (1915). The standard of compensation, market 
value, is defined as the price which property will bring when offered for sale 
by one not obliged to sell and bought by one under no necessity to buy. See 
2 Lewis, EMINENT DoMAIN (2d ed. 1900) § 478; 1 NicHoLs, EMINENT 
DomaIn (2d ed. 1917) § 217. But here there was no evidence that any of 
the only possible purchasers, the abutting landowners, would have bought 
these rights. And since, otherwise, these rights were unmarketable, their 
value for sale must be purely speculative. In such a situation the usual test 
of value is the value of the property to the owner in its special use. Lake 
Shore & Mich. So. Ry. v. Chicago & W. Ind. R. R., too Ill. 21 (1881); 
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Sanitary Dist. v. Pittsburgh, Ft. W. & C. Ry., 216 Ill. 575, 75 N. E. 248 
(1905). The owner’s earnings from such use are admissible as evidence to 
determine this value; they are obviously the best measure. Sanitary Dist. v. 
Pittsburgh, Ft. W. & C. Ry., supra; see San Joaquin & K. River Canal & 
Irrig. Co. v. Stanislaus County, 191 Fed. 875, 880 (C. C. N. D. Cal. 1911). 
By this standard the condemned rights were of no value to the railroad. But 
in view of the increasing value of rights to the abutting landowners, there re- 
mained before condemnation the bare possibility of sale by the railroad some- 
time during the life of its franchise. Even though according to usual tests 
this possibility is of unascertainable worth, just compensation should include 
some compensation for its destruction. The amount the railroad was origi- 
nally compelled to pay for the same rights, though a speculative basis for 
present market value, is a not unreasonable minimum. 


GENERAL AVERAGE—INTERESTS LIABLE TO CONTRIBUTION — DAMAGES 
RECOVERED FOR SUBSEQUENT COLLISION. — While the Andree was loading 
at New York, fire broke out, and general average sacrifices of ship and 
cargo were made. The bills of lading incorporated the York-Antwerp Rules 
of 1890, Rule XVII of which provides that contribution to general average 
shall be made upon the actual values of the property at the termination of 
the adventure. The ship started on her voyage to Philadelphia, but was 
sunk in a collision with another vessel. She was valueless after being raised 
and towed to Philadelphia, where the voyage was abandoned. The owners 
of the cargo sacrificed in the fire claimed a lien on the money secured by the 
shipowners in a collision recovery. Held, that under Rule XVII no lien could 
attach until the termination of the voyage, and hence none could attach to 
damages recovered for a collision en route. Petition dismissed. The Andree, 
41 F.(2d) 812 (S. D. N. Y. 1930). 

The basic principle of general average is contribution to loss in proportion 
to benefit derived from it. See Fletcher v. Alexander, L. R. 3 C. P. 375, 382 
(1868); CARvER, CARRIAGE BY SEA (7th ed. 1925) 579; 2 PHILuips, INsuR- 
ANCE (5th ed. 1867) 126. Thus, in adjusting the average for a sacrifice on 
the outward voyage, chartered homeward freight is a contributing value. 
Steamship Carisbrook Co. v. London & Provincial Marine & Gen. Ins. Co., 
[rg01] 2 K. B. 861, (1902) 15 Harv. L. Rev. 488; Williams v. London Assur. 
Co., 1 M. & S. 318 (1813). But see Lownpes, GENERAL AVERAGE (6th ed. 
1922) 787 (American practice otherwise). But if freight is prepaid, it in- 
creases, to that extent, the interest of the cargo owner in the safety of the 
adventure, and, accordingly, is contributed for by him. See Lownpes, op. 
cit. supra, at 377, 787. Again, contributing values include claims to con- 
tribution from the beneficiaries of a general average sacrifice. Lee v. Grin- 
nell, 5 Duer 400 (N. Y. 1856); see LowNDES, op. cit. supra, at 344. So, on 
principle, in adjusting for sacrifices which have been responsible for such 
partial success of the adventure that other co-adventurers have valuable 
damage claims against outsiders, those claims seemingly should be included 
in the contributing values. Cf. 2 ARNOULD, MARINE INSURANCE (roth ed. 
1921) 1257. The value of the owner’s “ interest ” in his vessel, when it de- 
fines the limit of his liability, has been held to include claims for the vessel’s 
destruction. O’Brien v. Miller, 168 U. S. 287 (1897) (construing 9 Stat. 
635 (1851), 46 U. S. C. 183 (1926)). The argument of the Court in that 
case, that if by reason of seizure of the ship the owner had an option to 
compel restoration in specie or in damages, he could not escape liability by 
taking damages, is equally applicable here. See O’Brien v. Miller, supra, at 
303. And other decisions construing the same term have been held de- 
cisive of the contributory values in general average. The Rapid Transit, 
52 Fed. 320 (N. D. Wash. 1892) (excluding insurance on authority of The 
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City of Norwich, 118 U. S. 468 (1886); The Scotland, 118 U.S. 507 (1886); 
and The Great Western, 118 U. S. 520 (1886)). 


HusBAND AND WIFE— RIGHTS AND LIABILITIES OF WIFE AS TO THIRD 
Persons — LIABILITY FOR FRAUD OF AGENT IN SALE oF ESTATE BY EN- 
TIRETY. — The defendants, husband and wife, sold to the plaintiff land owned 
in tenancy by the entirety, through an agent who made false representations. 
The plaintiff sued them for deceit. The trial court refused to dismiss the 
action against the wife, and the defendants brought error. Held, that the 
wife was jointly liable, to the extent of all property owned by the entirety, 
for the misrepresentation of an agent in selling entirety property. Judgment 
reversed on other grounds, and retrial ordered against both defendants. Field 
v. Steiner, 231 N. W. 109 (Mich. 1930). 

A married woman is not liable for the fraud of an agent in making a con- 
tract for her which she could not make for herself. See 1 MecHEM, AGENCY 
(2d ed. 1914) § 150. Prior to the present case, Michigan had not permitted 
a married woman to contract with reference to entirety property, holding such 
property not a part of her separate estate, and, therefore, not within the 
married women’s property act. Speier v. Opfer, 73 Mich. 35, 40 N. W. 909 
(1888); Morrill v. Morrill, 138 Mich. 112, 101 N. W. 209 (1904); cf. Pray 
v. Stebbins, 141 Mass. 219, 4 N. E. 824 (1886); see Note (1924) 37 Harv. 
L. Rev. 616. This decision places Michigan in closer accord with the modern 
view that the wife is equally competent with her husband to contract with 
regard to entirety property. Hiles v. Fisher, 144 N. Y. 306, 39 N. E. 337 
(1895); Gasner v. Pierce, 286 Pa. 529, 134 Atl. 494 (1926). In the principal 
case it is to be noted that the consideration received by the spouses, being 
personal property, would go in part to the wife’s separate estate. Ludwig 
v. Bruner, 203 Mich. 556, 169 N. W. 890 (1918). This fact has been suggested 
as distinguishing the case of sale from that of purchase or improvement of 
entirety property, as in Speier v. Opfer and Morrill v. Morrill, where the 
wife’s separate estate is not augmented. See Honigman, Tenancy by the En- 
tirety in Michigan (1925) 5 Micu. STATE Bar J. 196, 218 et seq., 268 et seq. 
But this explanation is not consistent with the limitation of the wife’s liability 
to entirety property, which seems an unnecessary concession to precedent. 
Cf. Sanford v. Bertrau, 204 Mich. 244, 169 N. W. 880 (1918). And such a 
technical distinction does not seem reasonable in the light of the modern 
tendency to extend full contracting powers to married women. 


INcoME TAXES — WHAT Is INCOME— COMPUTATION OF INCOME ON THE 
SALE oF Stock RicHts.— The complainant sold subscription rights issued 
on his stock in a foreign corporation. The Massachusetts income tax law 
provides: “If the property other than stock dividends in new stock of the 
company issuing the same was acquired otherwise than by purchase, the basis 
of determination of the gain or loss [from sale thereof] shall be the value 
when it was so acquired.” Mass. Acts 1928, c. 217, §2. The defendant 
sought to tax the complainant for the entire proceeds of the sale. The com- 
plainant sued for an abatement. From an order of judgment for the defend- 
ant, the complainant appealed. Held, that the cost basis for determining the 
income was the market value of the rights on the date of issuance. Order re- 
versed. Allen v. Commissioner of Corps. and Taxation, 172 N. E. 643 (Mass. 
1930). 

Ideally, the cost basis to determine the profit on the sale of a stock right 
is to be calculated by inquiry into the corporation’s financial situation at the 
date of purchase of the basic stock. See Maggs, The Computation of Income 
on Sale of Dividend Stock or Subscription Rights (1924) 13 Cautr. L. Rev. 
13; cf. Warren, Taxability of Stock Dividends as Income (1920) 33 Harv. L. 
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Rev. 885, 897. Obviously, the procedure would entail extraordinary difficulty. 
See Maggs, supra, at 26; cf. Warren, supra, at 899. The rule of the instant 
case has the advantage of ready application, but it appears to leave an over- 
large gap in the tax structure. If the right is sold at its value in the market 
at the time of.issuance, none of the proceeds constitute taxable income; yet, 
if the basic stock is later sold, the income will be computed solely on the basis 
of the original purchase cost, no provision being made to render the taxable in- 
come correspondingly larger. This is undesirable. Cf. Warren, supra, at goo. 
The United States Supreme Court has approved the determination of gain for 
the federal tax by comparing the sum of the sale price of the right and the 
subscription price with a basis obtained by dividing the sum of the value of 
the basic stock before the new issue and the subscription price by the total 
number of old and corresponding new shares. Miles v. Safe Dep. & Trust 
Co., 259 U. S. 247 (1922); see Kien, FEDERAL INCOME TAXATION (1929) 
par. 26:9(g); cf. U. S. Treas. Reg. 65, art. 39(1),(2) (1924). This formula 
has since been supplanted by one whereby, unless the taxpayer elects to treat 
the entire proceeds of sale of the right as income, the basis is determined by 
apportioning the cost of the basic stock between the right and the stock in 
proportion to their respective values at the time the rights are issued. U. S. 
Treas. Reg. 74, art. 58 (1929); see KLEIN, op. cit. supra, par. 26:9(f); cf. 
Mass. Acts 1928, c. 217, § 1 (sale of stock dividends). An adoption of either 
of these methods of computation would have the merits of practicability and 
of a substantial reduction of the gap disclosed. The court’s result appears 
necessary, however, under the Massachusetts statute. Any remedy must lie 
with the legislature. 


Income Taxes —Wuo Is Susyect TO TAX — TAXATION OF AFFILIATED 
CorPorATIONS. — For the purpose of filing consolidated tax returns cor- 
porations were deemed affiliated “if one corporation owns directly or con- 
trols through closely affiliated interests . . . substantially all the stock of 
the other... .” Revenue Act of 1918, § 240(b)(1), 40 Stat. 1082. 
The defendant corporation actually owned 71 per cent of the stock of a 
subsidiary company and voted, by means of proxies, over 99 per cent of the 
stock present at the annual meetings, which constituted from 77 to 84 per 
cent of the total issue. The two companies were admittedly operated as a 
single interurban railroad. The directors and officers were identical, and the 
joint operating expenses were arbitrarily apportioned. The United States 
sued to recover a deficiency in taxes alleged to be due because of the improper 
filing of a consolidated return. From a judgment of the district court denying 
recovery the United States appealed. Held, that the control contemplated 
by the statute was legal control, that legal control of substantially all the 
stock had not been proved, and that therefore the companies were not affili- 
ated for taxation purposes. Judgment reversed. United States v. Cleveland, 
P.& E.R. R., 42 F.(2d) 413 (C. C. A. 6th, 1930). 

Until recent decisions reopened the question, it was regarded as definitely 
settled that the “control” contemplated by § 240(b) was actual eco- 
nomic control. Appeal of Isse Koch & Co.,1 B. T. A. 625 (1925); Appeal 
of Mahoning R. R., 4 B. T. A. 923 (1926); see KLEIN, FEDERAL INCOME 
TAXATION (1929) par. 31:7. Such an interpretation seems in accord with 
the legislative purpose — to disregard the corporate entity where several com- 
panies in fact constitute a single business unit. See SEN. Rep. No. 617, 65th 
Cong. 3d Sess., Ser. No. 7452, at 8; 57 Conc. REC. 255, 549, 722 (1918). 
The court so concedes in the instant case, but holds that the intent can 
not be effectuated because lacking adequate expression. Other decisions 
have likewise required legal control. Almeda Inv. Co. v. McLaughlin, 28 
F.(2d) 81 (N. D. Cal. 1928); Ice Service Co. v. Commissioner of Int. Rev., 
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30 F.(2d) 230 (C. C. A. 2d, 1929); Commissioner of Int. Rev. v. Hirsch & 
Co., 30 F.(2d) 645 (C. C. A. 2d, 1929); Goldstein Bros. Amusement Co. v. 
White, 33 F.(2d) 787 (D. Mass. 1929); see American Auto Trimming Co. v. 
Lucas, 37 F.(2d) 801, 803 (App. D. C, 1930). It would seem, however, 
that the legislative purpose is expressed in the words “ control through closely 
affiliated interests.” Great Lakes Hotel Co. v. Commissioner of Int. Rev., 
30 F.(2d) 1 (C. C.A. 7th, 1928); Pelican Ice Co. v. Commissioner of Int. Rev., 
37 F.(2d) 285 (C. C. A. 5th, 1930); Commissioner of Int. Rev. v. Richfield 
Oil Co., 42 F.(2d) 360 (C. C. A. goth, 1930), overruling the Almeda case, 
supra; Ullman Mfg. Co. v. United States, 67 Ct. Cl. 104 (1929). Although 
control may be coextensive with ownership or legally enforceable rights, it 
more normally connotes power irrespective of legal enforceability. Ran- 
dozzo v. United States, 300 Fed. 794 (C. C. A. 8th, 1924); Robertson v. 
State, 70 Tex. Cr. Rep. 307, 159 S. W. 713 (1913). Further, the construction 
requiring that control be legal renders the phrase “ through closely affiliated 
interests ” either superfluous or indefensibly restrictive. Every instance of 
legal control might be said to present a situation of “ closely affiliated inter- 
ests.” On the other hand, if affiliation is to be denied where the parent cor- 
poration has legal control of stock owned by one not closely associated with 
it, no reason in policy supports the distinction. 


INTERNATIONAL LAW— TREATIES— STATUS IN SEPTEMBER, 1921, OF 
GERMAN-AMERICAN COMMERCIAL TREATY ANTEDATING THE War.—A Ger- 
man ship owned by the plaintiff entered the port of New York from Hamburg 
on September 27, 1921. The Collector of Customs collected a tonnage duty 
not imposed on American ships, under a statute which expressly preserved 
treaty rights. The Hanseatic Convention of 1827 and the Prussian Treaty 
of 1828 provide that no duty shall be imposed in American ports on vessels 
from Hamburg or Prussia which is not imposed on American ships. The 
plaintiff petitioned for the recovery of the duty, on the basis of these treaty 
provisions. The United States moved to dismiss the petition. Held, that 
the treaties were in force in September, 1921. Motion denied. Rickmers 
Rhederei Aktiengesellschaft v. United States, U. S. Daily, Sept. 16, 1930, at 
2188 (S. D. N. Y.). 

The fact that in August, 1921, the Treaty of Berlin was signed, giving the 
United States the option to revive former treaties by notification within a 
certain time, would not affect the status of such treaties before November 
II, 1921, when ratifications were exchanged, even though subsequent failure 
to revive left them lapsed from that date. See Goos v. Brocks, 117 Neb. 
750, 756, 223 N. W. 13, 15 (1929). And the Department of State has ex- 
pressly left undetermined the effect of the war on the Prussian Treaty of 
1828. See Note (1927) 40 Harv. L. Rev. 752, 756, n.29. Treaties com- 
patible with hostilities are considered unaffected thereby. Techt v. Hughes, 
229 N. Y. 222, 128 N. E. 185 (1920), Note (1921) 34 Harv. L. Rev. 776. 
Agreements not incompatible with supervening conflict are afterwards ef- 
fective, though perhaps necessarily suspended during wartime. Society for 
the Propagation of the Gospel in Foreign Parts v. New-Haven, 8 Wheat. 464 
(U. S. 1823); McCandless v. United States ex rel. Diabo, 25 F.(2d) 71 
(C. C. A. 3d, 1928). Commercial treaties would seem ordinarily to fall into 
this class. See Fiore, INTERNATIONAL Law CopiFiep (Borchard’s trans. 
1918) § 1433; FUNCK-BRENTANO ET SOREL, PRECIS DU DROIT DES GENS (3d 
ed. 1900) 247; cf. Techt v. Hughes, supra, at 241, 128 N. E. at 191; 2 Op- 
PENHEIM, INTERNATIONAL LAw (4th ed. 1920) 203. But see Karnuth v. 
United States ex rel. Albro, 279 U. S. 231, 240, 241 (1929); 1 WHEATON, 
INTERNATIONAL Law (6th Eng. ed. 1929) 516; 2 Hype, INTERNATIONAL LAW 
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(1922) 95. But the Supreme Court has held that provisions of the Jay 
Treaty according freedom of passage across the Canadian boundary were 
abrogated by the War of 1812. Karnuth v. United States ex rel. Albro, 
supra. In reaching this result, however, the Court recognized that the com- 
patibility of the treaty with post-war conditions was controlling. In deter- 
mining a period of suspension for the German treaties, the war should be 
considered as having ended on July 2, 1921, the date of the proclamation of 
the Congressional resolution so declaring. See Hudson, The Duration of the 
War Between the United States and Germany (1926) 39 Harv. L. REv. 1020, 
1035. Since the treaties were made with a view to peace-time commercial 
relations and since a rapid return to such relations is desirable, the decision 
appears sound. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — JURIS- 
DICTION OVER INTERNATIONAL JOINT THROUGH Rates. — The plaintiff shipped 
goods by the Southern Pacific Co. of Mexico to the border at Nogales, Arizona, 
and thence by the defendant railway to San Francisco. The entire trans- 
portation was on through bills of lading and at a joint through rate, which 
the shipper paid the defendant at destination. A separate rate from the 
international boundary had been previously published and filed with the 
Interstate Commerce Commission. In proceedings instituted by the shipper, 
the Commission found that the joint through rate was unreasonable, and 
awarded reparation based on the excess of the rate charged over the rate 
which it determined to be a reasonable one for the entire transportation. 
The plaintiff brought action on the award; the trial court rendered judgment 
for the defendant, and an appeal was taken. Held, that the Commission has 
no jurisdiction to make an award as to an international through rate when 
the American carrier has published a separate rate from the boundary. 
Judgment affirmed. Lewis-Simas-Jones Co. v. Southern Pac. Co., 289 Pac. 
643 (Cal. App. 1930), certiorari granted by U. S. Sup. Ct., U. S. Daily, Dec. 2, 
1930, at 3001. 

A similar award was recently upheld by the Supreme Court as a proper 
determination of damages for the breach of the statutory duty to file and 
publish a separate rate from the international border. News Syndicate Co. 
v. New York Cent. R. R., 275 U.S. 179 (1927). But in the instant case, since 
the separate rate was properly established, the Commission’s award must be 
predicated, as it had been, upon the defendant’s duty to charge only reason- 
able rates. Lewis-Simas-Jones Co. v. Southern Pac. Co., 102 I. C. C. 245 
(1925). On this basis the Commission has frequently asserted jurisdiction 
to award reparation for the excess of an international joint through rate for 
the entire haul. International Nickel Co. v. Director General, 66 I. C. C. 
627 (1922); United States Graphite Co. v. Director General, 88 I. C. C. 157 
(1924). Contra: Carlowitz & Co. v. Canadian Pac. Ry., 46 1. C. C. 290 
(1917). But it has refused to prescribe international joint rates for the 
future. Carey Mfg. Co. v. Grand Trunk W. Ry., 36 I. C. C. 203 (1915); 
American Cyanamid Co. v. Director General, 69 I. C. C. 337 (1922); see 
(1927) 40 Harv. L. Rev. 907. Clearly, in the absence of a joint rate, the 
Commission could not rightfully charge the domestic railroad with damages 
arising from the unreasonableness of a separate rate imposed by the Mexi- 
can carrier for its part of the transportation. See Black Horse Tobacco Co. 
v. Illinois Cent. R. R., 17 1. C. C. 588, 590 (1910). And the fact that the rate 
is joint, and not a combination of the several separate rates, seems insufficient 
to confer jurisdiction upon the Commission to hold the defendant responsi- 
ble for the portion of the rate resulting to the Mexican carrier for its services. 
See /nternational Paper Co. v. Delaware & Hudson Co., 33 1. C. C. 270, 274 
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(1915). Joint rates to and from contiguous countries are a convenience to 
the shipper and should be permitted. Future abuses may be prevented by 
forbidding the recalcitrant domestic carrier from entering joint tariff agree- 
ments with foreign roads, and allowing it to maintain only a separate rate 
from the port of entry. Carey Mfg. Co. v. Grand Trunk W. Ry., supra; see 
International Paper Co. v. Delaware & Hudson Co., supra, at 274. And the 
Commission may, within its proper jurisdiction, grant reparation for past 
excesses by basing its award upon the unreasonableness of the portion of the 
joint rate accruing to the American carrier for the transportation from the 
border to the point of destination. Cf. Booth Fisheries Co. v. American 
Exp. Co., 53 1.C. C. 735 (1919); Carlowite & Co. v. Canadian Pac. Ry., supra. 


Jornt TENANCY — BANK Deposits — TITLE oF SuRvIvoR TO Funps WITH- 
DRAWN BY DECEDENT. — Section 249 of the New York Banking Law provides 
that “ when a deposit shall have been made by any person in the name of 
such depositor and another person, and in form to be paid to either, or the 
survivor of them, such deposit thereupon . . . shall become the property 
of such persons as joint tenants and may be paid to either during the life- 
time of both, or to the survivor after the death of one of them. The making 
of the deposit in such form shall, in the absence of fraud or undue influence, 
be conclusive evidence, in any action or proceeding to which . . . the sur- 
viving depositor is a party, of the intention of both depositors to vest title 
to such deposit . . . in such survivor.” G made a deposit in statutory form 
payable to herself and P. Later G withdrew the funds from the joint ac- 
count and deposited them in her own name. After her death, her executor 
withdrew the account from the bank. P sued the executor, claiming the 
money by survivorship. Evidence was introduced that G had made the 
joint deposit as a matter of convenience for herself and had not intended to 
give P a vested interest. From a judgment for P the defendant appealed. 
Held, that the withdrawal by one depositor of a deposit owned in actual joint 
tenancy does not affect the joint title to the money, and that after the death 
of one of the joint depositors the presumption that an actual joint tenancy 
existed is conclusive. Judgment affirmed. Marrow v. Moskowitz, 230 App. 
Div. 1, 242 N. Y. Supp. 523 (1930). 

Interpreting the first of the quoted provisions, the New York courts have 
held that by depositing money in statutory form the original owner can 
create either an actual or merely an apparent joint tenancy; the sole deciding 
factor is the intent of the depositor. The form of the deposit is purely pre- 
sumptive while both parties are living, evidence being admissible to prove 
the actual understanding between them. Scanlan v. Meehan, 216 App. Div. 
591, 216 N. Y. Supp. 71 (1926); Schultz v. Dry Dock Sav. Institution, 135 
Misc. 343, 238 N. Y. Supp. 149 (1929). Accordingly, if an actual joint 
tenancy was not created, the sole owner should be able to withdraw the de- 
posit in whole or in part without being accountable to the other party, and 
without making his personal representatives accountable after his death. 
This result can be reached by interpreting the latter part of the New York 
statute to apply only to moneys in the joint account at the death of one of 
the joint depositors, and not to moneys withdrawn before. Newhouse v. 
Harrinck, 227 App. Div. 392, 237 N. Y. Supp. 484 (1929); see Cardozo, C. J., 
in Moskowitz v. Marrow, 251 N. Y. 380, 397, 167 N. E. 506, 511, 512 (1929). 
The court in the instant case, however, by adopting a literal interpretation 
of the statute, in practical effect makes the poor man’s will irrevocable, and 
hinders the creation of deposits for convenience. 


LEGACIES AND DevisEs — LAPSED BEQUESTS AND DEvIsES — APPLICABILITY 
OF STATUTE PREVENTING Lapses To Girt To A CLass.—A statute provided 
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that “ whenever any estate . . . shall be devised or bequeathed toa... 
brother or sister of the testator, and such legatee or devisee shall die during 
the lifetime of the testator, leaving a . . . descendant who shall survive such 
testator, such devise or legacy shall not lapse, but . . . shall vest in the 
surviving . . . descendant of the legatee or devisee, as if such legatee or 
devisee had survived the testator and had died intestate.” N. Y. DECEDENT 
Estate Law (1909) § 29. At the time his will was executed, the testator had 
seven brothers and sisters. Four of them‘died before the testator, each 
leaving descendants. Held, that interpreted as a gift to a class, the bequest 
will nevertheless be construed under the statute to give to the descendants 
of the deceased brothers and sisters the share which their ancestors would 
have taken had they survived the testator. Jn re Mott’s Estate, 137 Misc. 
99, 244 N. Y. Supp. 187 (1930). 

At common law a gift to a class to take effect immediately on the testator’s 
death is held presumptively to be intended for those in the class at that time. 
Viner v. Francis, 2 Cox Ch. 190 (1789). The death during the testator’s 
lifetime of an individual who would have come within the class had he sur- 
vived occasions no lapse, since the membership of the class is determined at 
the date of distribution. Viner v. Francis, supra; Stahl v. Emery, 147 Md. 
123, 127 Atl. 760 (1925). Interpreted as designed to prevent lapses, there- 
fore, statutes like that of New York are held not to affect gifts to a class. 
Martin v. Trustees of Mercer University, 98 Ga. 320, 25 S. E. 522 (1896); 
Stahl v. Emery, supra (statute since made specifically applicable to classes; 
Mp. Ann. Cope (Bagby, 1929 Supp.) § 335A); Trenton Trust & Safe Dep. 
Co. v. Sibbits, 62 N. J. Eq. 131, 49 Atl. 530 (1901); Olney v. Bates, 3 Drew. 
319 (1855). Similar statutes have, however, been applied by several courts 
as in the instant case. Yeates v. Gill, 9 B. Mon. 203 (Ky. 1848); Moore v. 
Weaver, 16 Gray 305 (Mass. 1860); Woolley v. Paxson, 46 Ohio St. 307, 24 
N. E. 599 (1899); Moore v. Dimond, 5 R. I. 121 (1858); see Matter of Will 
of Nicholson, 115 Iowa 493, 497, 88 N. W. 1064, 1066 (1902). The theory 
of these decisions seems to be that a testator, in making a bequest to children 
or relatives as a class, intends the individuals within the description when 
the will is executed to be beneficiaries, and that, since the policy of the 
statute is to protect the issue of intended beneficiaries, it is necessary to 
change the common law rule of construction of gifts to these classes, in order 
to give the statute a broad effect. See Yeates v. Gill, supra, at 207; Woolley 
v. Paxton, supra, at 314, 24 N. E. at 600; Matter of Will of Nicholson, 
loc. cit. supra; 2 PAGE, WiLts (2d ed. 1926) § 934. But in any event, where 
the statute states that “ the legacy shall not lapse,” a technical phrase of well- 
established meaning, it would seem that its purpose is limited to the pre- 
vention of common law lapses, and that to make it the basis for a change 
in the common law rule of construction of gifts to a class is to go beyond 
the legislative intent. Martin v. Trustees of Mercer University; Stahl v. 
Emery; Trenton Trust & Safe Dep. Co. v. Sibbits; Olney v. Bates, all supra. 
Contra: Yeates v. Gill; Moore v. Dimond, both supra. 


MUNICIPAL CorPORATIONS — TorTS — MAINTENANCE OF HiGHways: PER- 
FORMANCE OF GOVERNMENTAL FUNCTION INCIDENTALLY VIOLATING Duty TO 
MAINTAIN SAFE STREETS. — The complaint alleged that the defendant city, 
while constructing a street lighting system, negligently allowed a cable to be 
jerked out of a ditch dug along the sidewalk, causing the plaintiff to trip and 
sustain injuries. From an order overruling a demurrer to the complaint, the 
defendant appealed. Held, that whether or not street lighting is a govern- 
mental function, the defendant’s violation of its duty to maintain the streets 
in a safe condition renders it liable. Judgment affirmed. Hamilton v. Rocky 
Mount, 154 S. E. 844 (N. C. 1930). 
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The formula is well established that a municipality may be liable for in- 
juries caused by its negligent performance of a corporate function, but not 
of a governmental function. See 4 Ditton, MuNIcIPAL CorPoraTIONs (5th 
ed. 1911) § 1643; Note (1912) 25 Harv. L. Rev. 646; cf. Note (1925) 38 id. 
793, 795. The difficulty in applying such a distinction is illustrated by the 
disagreement among courts in categorizing the function of street lighting. 
Bojko v. Minneapolis, 154 Minn. 167, 191 N. W. 399 (1923) (governmental) ; 
see 6 McQurLiin, Municrpat CorporaTIons (1913) § 2645 (same); Galves- 
ton v. Rowan, 20 F.(2d) 501 (C. C. A. 5th, 1927) (corporate); Dickinson v. 
Boston, 188 Mass. 595, 75 N. E. 68 (1905) (same); see 4 DILton, op. cit. 
supra, § 1670 (same). As an apparent exception to the rule allowing im- 
munity in governmental functions, the great majority of states recognize 
that a municipality is under a general duty to use reasonable care to maintain 
its streets in a safe condition for travel. Barnes v. District of Columbia, 
gt U.S. 540 (1875); see 6 McQuILLIn, op. cit. supra, §§ 2720-23. Contra: 
Collier v. Fort Smith, 73 Ark. 447, 84 S. W. 480 (1904). Where, as in the 
principal case, its performance of a function in which it is immune from lia- 
bility incidentally violates its duty with respect to a function attended 
normally by no immunity, the courts have been prone to impose liability. 
Rogers v. Meriden, tog Conn. 324, 146 Atl. 735 (1929); Hillstrom v. St. Paul, 
134 Minn. 451, 159 N. W. 1076 (1916). Contra: Savannah v. Waters, 33 Ga. 
App. 234, 125 S. E. 772 (1924); cf. Powell v. Fenton, 240 Mich. 94, 214 N. W. 
968 (1927), (1927) 26 Micn. L. Rev. 222. The result is logical enough, har- 
monizing with the rule that although a municipality is generally not liable for 
the negligence of an independent contractor, it becomes liable if through his 
negligence in performing a contract requiring street operations, the city’s duty 
to maintain the streets in a safe condition is violated. Birmingham v. Mc- 
Cary, 84 Ala. 469, 4 So. 630 (1887); Circleville v. Neuding, 41 Ohio St. 465 
(1885); see 4 DILLon, op. cit. supra, § 1723; Note (1902) 15 Harv. L. Rev. 
485; (1906) 20 id. 73. 


NEGLIGENCE — DEFENSES — CARRIER’S DuTy oF Utmost Care TO Pas- 
SENGERS AS JUSTIFYING INJURY TO NON-NEGLIGENT THIRD PERSON. — The 
plaintiff was injured in a collision between a train of the defendant railroad 
and a truck in which he was being driven. The truck driver was negligent, 
but apparently the plaintiff was not. See Lucchese v. Spingola, 289 Pac. 189, 
190 (Cal. App. 1930). The trial court held the defendant guilty of negligence 
on the ground that, although its motorman stopped the train as quickly as 
possible by the method used, he could have stopped the train more quickly 
by another method, which, however, the defendant contended, might have 
seriously injured some of the passengers. Judgment was rendered for the 
plaintiff, and the defendant appealed. Held, that, since the defendant owed 
a duty to its passengers to exercise the utmost care, and to the plaintiff to 
use only ordinary care, it was not bound to employ the alternative method. 
Judgment reversed. Lucchese v. San Francisco-Sacramento R. R., 289 Pac. 
188 (Cal. App. 1930). 

It seems clear that a railroad owes to its passengers only the standard duty 
of “ ordinary care under the circumstances,” which, however, naturally re- 
quire a greater degree of diligence than is demanded in the control of a less 
dangerous instrumentality. Richmond v. Portland R. R., 100 Me. 529, 62 
Atl. 602 (1900); see (1921) 34 Harv. L. Rev. 789. Contra: May v. Chicago, 
B. & Q. Ry., 284 Mo. 508, 225 S. W. 660 (1921); cf. Loudon v. Eighth Ave. 
R. R., 162 N. Y. 380, 56 N. E. 988 (1900). This, of course, it also owes to 
outsiders. Consequently to answer the hitherto academic puzzle of the in- 
stant case by resort to comparative a priori standards of care is to over- 
simplify the problem. In determining the reasonableness of the motorman’s 
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choice the likelihood and seriousness of the injuries threatened by the alter- 
native courses of conduct are to be considered. But whether the relative 
number of persons who would be affected by the various choices can be taken 
into account is by no means clear. The law has traditionally been reluctant 
to permit indulgence in a calculus based sheerly on numbers of lives to be 
taken or saved. Cf. United States v. Holmes, 26 Fed. Cas. 360 (C. C. E. D. 
Pa. 1842); Regina v. Dudley, 14 Q. B. D. 273 (1884). Thus if the choice 
had been between taking the life of one passenger and permitting several 
pedestrians to be killed, it would seem that the motorman could not with 
impunity deliberately have adopted the former course. Cf. Torts ReE- 
STATEMENT (Am. L. Inst. 1926) §92. His duty appears to be not to shift 
the existing risks; on this ground, the result of the instant case seems right. 
In a more socialistic era, perhaps, the courts might recognize public interest 
as justifying the taking of one life to save several others. Cf. Bohlen, Jncom- 
plete Privilege to Inflict Intentional Invasions of Interests of Property and 
Personality (1926) 39 Harv. L. Rev. 307, 314. An analogy, which does not, 
however, have to meet the doctrine of the incommensurable dignity of human 
life, is found in cases which permit destruction, without liability, of the 
property of one to save the property of many. Surocco v. Geary, 3 Cal. 69 
(1853); cf. Newcomb v. Tisdale, 62 Cal. 575 (1881); see Hale v. Lawrence, 
1 Zab. 714, 729 (N. J. 1848). 


SALES — TrusT RECEIPTS — RIGHT oF TRUSTEE IN BANKRUPTCY AGAINST 
HoLpEeR OF UNRECORDED TRUST RECEIPT WHO RETAKES PROPERTY BEFORE 
BankKRuptcy.—An automobile manufacturer shipped automobiles to X, 
at the same time forwarding to a local agent the bill of lading with draft, 
and executing a bill of sale for the cars to the defendant, a finance corpora- 
tion. X obtained the bill of lading and gave in return a trust receipt, which 
was not recorded. A statute required conditional sales agreements to be 
recorded. Pa. Stat. (Supp. 1928) §19727a-5. Subsequently, within four 
months of X’s bankruptcy, the defendant retook the cars. The trustee 
sued to recover their value; the defendant demurred to the complaint. 
Held, that the trust receipt was a valid reservation of title in the defendant, 
who was therefore entitled to the cars as against the general creditors. De- 
murrer sustained. Houck v. General Motors Acceptance Corp., U. S. Daily, 
Oct. 27, 1930, at 2618 (W. D. Pa.) 

The relationship existing between the holder of a trust receipt and the 
borrower has been variously defined as a chattel mortgage, a conditional sale, 
and a bailment. General Motors Acceptance Corp. v. Boddeker, 274 S. W. 
1016 (Tex. Civ. App. 1925) (chattel mortgage); Ohio Sav. Bank & Trust Co., 
202 Iowa 938, 211 N. W. 248 (1926) (conditional sale); General Motors 
Acceptance Corp. v. Hupfer, 113 Neb. 228, 202 N. W. 627 (1925) (bailment). 
In fact, however, the trust receipt is an independent type of security device, 
not falling within any of the established categories, the borrower having the 
beneficial interest in the goods, and the lender having a security title derived 
not from the borrower himself, but from a third person. Jn re A. E. Foun- 
tain, Inc., 282 Fed. 816 (C. C. A. 2d, 1922), (1922) 36 Harv. L. Rev. 229; 
see Frederick, The Trust Receipt as Security (1922) 22 Cor. L. REv. 395, 
399. Hence the ordinary chattel mortgage and conditional sales recording 
acts do not apply, and, in the absence of special legislation, the trust receipt 
is valid without recordation. In re James, Inc., 30 F.(2d) 555 (C. C. A. 2d, 
1929); In re A. E. Fountain, Inc., supra; see 2 COLLIER, BANKRUPTCY (13th 
ed. 1923) 1527; Vold, Trust Receipt Security in Financing of Sales (1930) 
15 Corn. L. Q. 543, 556. Contra: Karkuff v. Mutual Securities Co., 148 Ati. 
159 (N. J. 1928); General Motors Acceptance Corp. v. Boddeker, supra. 
It is doubtful whether the recording acts should be extended to include 
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trust receipts, in view of the impediment to business which would be involved 
in requiring sellers to record every successive transaction. Since the goods 
usually pass in the ordinary course of business, the borrower is not in pos- 
session for as long a time as in the usual chattel mortgage transaction, and 
creditors are less likely to be deceived. See Vold, supra, at 561; Frederick, 
supra, at 402. Bona fide purchasers can be protected by the principle of 
apparent authority. Jones v. Commercial Inv. Trust, 64 Utah 151, 228 Pac. 
896 (1924). The instant case therefore appears sound in leaving changes to 
the legislature. 


STATES — RELATION TO FEDERAL GOVERNMENT — FEDERAL POWER OF EmI- 
NENT DOMAIN OVER STATE PROPERTY DEVOTED TO A PuBLic Use. — The de- 
fendant was licensed to construct a dam across a navigable river under the 
Federal Water Power Act. 41 Stat. 1077 (1920), 16 U. S. C. §§ 791-823 
(1926). The power of eminent domain was expressly delegated. The 
project was for the improvement of navigation, but the defendant was au- 
thorized to utilize the power created by the dam for industrial purposes. A 
necessary feature was the inundation of land occupied by a county court- 
house and jail, as well as property embraced in school districts and parts of 
public highways. The state and county brought a bill to enjoin the con- 
struction of the dam. Held, that the defendant, as a federal agency, has the 
power to acquire by eminent domain the lands already devoted to a public 
purpose within the state. Bill dismissed. Missouri ex rel. Camden County v. 
Union Elec. Light & Power Co., 42 F.(2d) 692 (W. D. Mo. 1930). 

The federal government may exercise the power of eminent domain over 
private property within a state as a means of carrying out those powers con- 
ferred on it by the Federal Constitution; neither the consent of the owner 
nor of the state is necessary. Kohl v. United States, 91 U.S. 367 (1875); see 
United States v. 2,271.29 Acres, More or Less, 31 F.(2d) 617, 620 (W. D. Wis. 
1928). Property devoted to a public use by a municipality has been taken 
by the federal government, but the courts seem to have assumed, rather than 
decided, the constitutionality of such action. Nahant v. United States, 136 
Fed. 273 (C. C. A. 1st, 1905) (sewage system); Bedford v. United States, 
23 F.(2d) 453 (C. C. A. 1st, 1927) (road); see St. Louis v. Western Union 
Tel. Co., 148 U. S. 92, 101 (1893). But the power of a state to condemn 
federal property has been denied. Utah Power & Light Co. v. United States, 
243 U. S. 389 (1917). Little objection might be made to the taking of 
property used by a state in a proprietary capacity. Cf. South Carolina v. 
United States, 199 U.S. 437 (1905) (federal tax on state liquor dispensaries) ; 
Georgia v. Chattanooga, 264 U. S. 472 (1924) (holding state railroad prop- 
erty within another state subject to the eminent domain power of the latter). 
But mutual immunity might well be urged as to state property employed in 
a governmental function, on analogy to the recognized immunity of state in- 
strumentalities from federal taxation. Cf. Collector v. Day, 11 Wall. 113 
(U. S. 1870). A distinction in fact of possible importance is that the func- 
tion of the courthouse, jail, and road may still be exercised by moving them, 
whereas taxes levied as in Collector v. Day would constitute a permanent 
impairment. Where there is a contest between federal and state tax claims 
in an insolvent’s estate, it is established that the federal government may 
constitutionally take priority. County of Spokane v. United States, 279 
U. S. 80 (1929). But the principal case did not involve a competi- 
tion for a res; the property taken already belonged to the state. Never- 
theless a doctrine of federal supremacy, derived from the federal character 
of the United States, has been thought to justify such a decision as the pres- 
ent one. See 1 WILLOUGHBY, CONSTITUTIONAL LAW OF THE UNITED STATES 
(2d ed. 1929) 181. Inconsistent with this doctrine and also probably quite 
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impractical seems the suggested solution of deciding according to the govern- 
ments’ relative needs. See Gregory, Expropriation by International Arbitra- 
tion (1907) 21 Harv. L. Rev. 23, 25; Note (1903) 16 Harv. L. Rev. 446. 


SURETYSHIP — SuRETY’s RIGHTS: SUBROGATION — LIABILITY OF SURETY 
CoMPLETING CONTRACT TO MATERIALMEN SUPPLYING BEFORE DEFAULT. —A 
surety, on the default of its principal, completed his building contract in 
accordance with a right of election reserved in its bond and received the bal- 
ance of the contract price from the owner. The bond undertook to indemnify 
the owner only against loss or damage arising from the contractor’s default. 
But by the contract, incorporated in the bond, the builder had bound himself 
to furnish all material and labor necessary. Materialmen who had failed to 
perfect liens sued the surety for the price of materials supplied to and used 
by the contractor. From a judgment of the court of civil appeals reversing 
a judgment in favor of the plaintiffs, the latter appealed. Held, that upon 
completion of the contract the surety was subrogated to the liabilities of the 
builder as well as his rights and was therefore liable to the materialmen. 
Judgment reversed. Putegnat Co. v. Fidelity & Dep. Co., 29 S. W.(2d) 
1004 (Tex. Comm. App. 1930). 

When it is said that a surety, on performing the defaulting principal’s 
undertaking, is subrogated to the principal’s liabilities as well as his rights, 
what is meant is that in an action between the surety and the owner, the 
surety is in no better position than the principal would have been. Matter of 
Estate of Elizalde, 182 Cal. 427, 188 Pac. 560 (1920); American Bonding Co. 
v. Regents of University, 11 Idaho 163, 81 Pac. 604 (1905). But where 
fourth parties have sought to establish, as against the surety, claims either in 
an amount earned by the contractor before default and retained as security 
by the owner, or in the unpaid balance of the contract price, the surety has 
prevailed by subrogation to the rights of the owner. Illinois Surety Co. v. 
Mitchell, 177 Ky: 367, 197 S. W. 844 (1917); Hackensack Brick Co. v. 
Bogota, 86 N. J. Eq. 143, 97 Atl. 725 (1916); State ex rel. Southern Surety 
Co. v. Schlesinger, 114 Ohio St. 323, 151 N. E. 177 (1926). Contra: Electric 
Transmission Co. v. Pennington Gap Bank, 137 Va. 94, 119 S. E. 99 (1923). 
At the same time most courts have held that the surety’s right is to reimburse- 
ment but not to profit. Lacy v. Maryland Casualty Co., 32 F.(2d) 48 (C. C. A. 
4th, 1929); United States Fid. & Guar. Co. v. Worthington & Co., 6 F.(2d) 
so2 (C. C. A. sth, 1925); Union Stone Co. v. Hudson County, 71 N. J. Eq. 
657, 65 Atl. 466 (1906). But see Electric Transmission Co. v. Pennington 
Gap Bank, supra, at 107, 119 S. E. at 103. The practical effect is a limitation 
of the surety’s damages. It would seem peculiar in view of this attitude, as 
well as inequitable, to place the surety in a worse position after performance 
than he would have occupied if he had elected to respond in damages. See 
Lacy v. Maryland Casualty Co., supra, at 51; (1924) 37 Harv. L. REv. 634. 
The court did not rely on, and it would be difficult to support, a construction 
of the promise to furnish materials and labor as making materialmen benefi- 
ciaries under the bond which incorporated this provision. See 1 WILLISTON, 
ConTRACTS (1920) § 372. Texas has not, in the past, so construed these pro- 
visions. Oak Cliff Lumber Co. v. American Indemnity Co., 266 S. W. 429 
(Tex. Civ. App. 1924). In its result, however, the instant case indicates a 
tendency to join those jurisdictions which construe builders’ bonds of corpo- 
rate sureties liberally as for the benefit of materialmen. Dixon & Wright v. 
Horne, 180 N. C. 585, 165 S. E. 270 (1920); cf. National Loan & Exch. Bank 
v. Gustafson, 154 S. E. 167 (S. C. 1930); see Corbin, Contractors’ Surety 
Bonds (1928) 38 YALE L. J. 1, 12-15. 


Torts — LimitaTION or AcTIONSs —INDUcING ANTICIPATORY REPUDIA- 
TION OF A Contract. — In an action brought against the defendant both as 
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an individual and in his capacity as administrator, the plaintiff alleged that 
he had entered into a contract whereby the deceased promised to devise to 
the plaintiff a certain tract of land; that the defendant induced the deceased 
to convey the land to a third person and not to perform the promise; and that 
the promisor died intestate. It appeared on the face of the petition that the 
period of the Statute of Limitations had elapsed from the time of the con- 
veyance, but not from the date of the promisor’s death. A demurrer to the 
petition was sustained, and the plaintiff brought error. Held, that even if an 
anticipatory breach was disclosed, the statutory period had not run, but that 
there was a misjoinder of causes of action. Judgment affirmed, with the 
direction that the plaintiff be allowed to amend to sue upon either cause. 
Darnell v. Toney, 154 S. E. 379 (Ga. 1930). 

It has been urged that the sole right of a party to a contract is the other’s 
performance of his promise. See Daniels v. Newton, 114 Mass. 530, 533 
(1874); 3 Wi1LListon, Contracts (1920) §§ 1288, 1296, 1317. Thus before 
the time set for performance no act of a third party could afford a basis for 
suit, since the tort of interference with a contractual relationship is grounded 
upon the assumption that a right has been invaded. See Quinn v. Leathem, 
[rgo1] A. C. 495, 510; cf. Sayre, Inducing Breach of Contract (1923) 36 
Harv. L. REv. 663, 700, 703. But cf. Carpenter, /nterference With Contract 
Relations (1928) 41 Harv. L. Rev. 728, 733. On the other hand, it has been 
contended that the contract relationship constitutes a valuable intangible 
asset of the promisee which anticipatory repudiation will destroy. See Frost 
v. Knight, L. R. 7 Ex. 111, 114 (1872); Vold, The Tort Aspect of Anticipatory 
Repudiation of Contracts (1928) 41 Harv. L. Rev. 340, 352. If under this 
view the promisee were to sue the third party for having induced a mere ver- 
bal repudiation, a difficulty in regard to the measure of damages might arise, 
for the promisor might still subsequently perform if the promisee had not 
changed his position in reliance on the repudiation. See 3 WILLIsTon, Con- 
TRACTS § 1335. The solution might lie in permitting joinder of the promisor 
as a party defendant. However, the conduct of the third person may be 
considered as giving rise to a continuing tort. Cf. Covert v. Gray, 34 How. 
Pr. 450 (N. Y. 1866); Moore v. Love, 3 Jones L. 215 (N. C. 1855). Under 
this theory damages would be assessed at the time of commencement of the 
suit. Covert v. Gray; Moore v. Love, both supra; see 1 SEpGwick, DAm- 
AGES (gth ed. 1912) § 91. This theory, too, would support a holding, even in 
jurisdictions following the doctrine of anticipatory breach, that in cases of 
mere repudiation the statute runs from the date of promised performance, 
for the continuing wrong may be said to culminate then in a further cause of 
action. But in the instant case this reasoning is inapplicable, since subsequent 
non-performance was made relatively certain by the nature of the repudiation, 
and therefore the extent of the injury was completely ascertainable at that 
time. Cf. Engelbrecht v. Herrington, 101 Kan. 720, 172 Pac. 715 (1917). 





BOOK REVIEWS 


THE SocraL AND Economic Views or Mr. Justice BRANDEIS. Collected, 
with Introductory Notes, by Alfred Lief. Foreword by Charles A. 
Beard. New York: The Vanguard Press. 1930. Pp. xxi, 419. $4.50. 


In six chapters of this volume the compiler has included thirty of the opin- 
ions delivered by Mr. Justice Brandeis as an Associate Justice of the Supreme 
Court of the United States. There is a seventh and final chapter, entitled 
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“Ideas Expressed Before 1916” (the year of his appointment to the Su- 
preme Court) in which are gathered excerpts from the well known brief in 
Muller v. Oregon and from articles and addresses dealing with sundry social 
and economic matters, such as industrial insurance conducted by savings 
banks, industrial democracy, old age pensions, the trusts, minimum wages, 
unemployment, and scientific management. 

The thirty opinions classified in the first six chapters are grouped under the 
following designations: “ Labor Problems,” “ Regulation of Business,” “ Pub- 
lic Utility Economics,” “ Guaranties of Freedom,” “ Prohibition and Taxa- 
tion,” “ State and Nation.” Four of the opinions were opinions of the Court; 
two expressed concurrence on special grounds; while the remaining twenty- 
four were dissents. Except in the case of the four opinions which embody a 
summary of the facts involved in the litigation, the compiler has inserted, in 
connection with each opinion, a statement of the issues involved and of the 
grounds for the prevailing opinion of the Court. These statements are note- 
worthy for conciseness and adequacy. 

The volume includes an Introduction by Professor Charles A. Beard, dis- 
cussing briefly the controversy aroused by the nomination of Mr. Brandeis, 
outlining succinctly the principal facts in his professional career, and por- 
traying what is described as “a summary picture of the idealized social 
order mirrored in the mind of the man who became a Justice of the Supreme 
Court in June, 1916.” ? 

So much for the general plan of the book; and, possibly, with this brief 
description this review should end, for the opinions of Mr. Justice Brandeis 
are familiar to the bench and the bar—he has the unquestioned ability to 
command the attention, not only of those who listen to him with delight, but 
of those in whose breasts his views arouse a wholly different emotion. So, 
the merit of this volume lies not so much in the compilation of what is not 
easily accessible otherwise, but in the publication of it in a form which makes 
the material more readily available to the lay reader than it would be in the 
official reports. 

The very fact, however, that Mr. Justice Brandeis’ opinions are well known 
to the profession, and frequently afford the subject matter of bitter contro- 
versy, makes it difficult to resist the temptation to comment briefly upon 
some of their salient characteristics. In the last opinion included in this col- 
lection, his dissent in Di Santo v. Pennsylvania,’ the closing words are: “ In 
the case at bar, also, the logic of words should yield to the logic of realities.” + 
Here, in his own language, is found a description of his approach to the ques- 
tions upon which he has passed. Always there is the painstaking effort to 
understand and describe the fundamental facts and their essential significance 
before undertaking to ascertain the applicable rule. In the absence of a 
thorough understanding of the facts surrounding the legal relations of those 
who make up the complicated society of the present, a scientific development 
of legal principles after the evolutionary method of the common law is to 
him impossible. And so his opinions involving social and economic questions 
are almost invariably elaborately documented, a characteristic which the 
limitations of the present volume did not permit to be reproduced. When the 
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effect of hours of service upon employees is a question in the case, Mr. Justice 
Brandeis desires dependable data to inform the judicial mind as to the actual, 
not the assumed, facts; and when freedom of contract is invoked, he seeks 
to ascertain whether existing conditions disclose absence of constraint other 
than legal constraint, so that he may determine whether, in the specific situa- 
tion supposed, freedom of contract involves illusion. 

In addition to this unvarying effort to adhere to “the logic of realities,” 
the opinions disclose, along with their vivid appreciation of the essential 
features of current economic and social life, a coherent philosophy —a phi- 
losophy that regards statutes as in the nature of “experiments in govern- 
ment,” ® and therefore, except in clear cases of unconstitutionality, to be 
permitted, so that society may learn and progress by “ trial and error”; a 
philosophy that recognizes with vital sympathy the special difficulties which 
confront labor, and accepts a substantial part of the program of union labor; 
and a philosophy that would go far in toleration of radical opinion and its 
expression, in the belief that “the fitting remedy for evil counsels is good 
ones.” ® In the elaboration of this last thesis his dissent in Whitney v. Cali- 
fornia, simple and restrained in style as all his opinions are, discloses judicial 
eloquence of a high order. 

His opinions in the field of public utility law deal exhaustively with some 
of the most controversial questions of modern economics. It is interesting 
to note that a consideration which he advances in support of his views is that 
the business interests of the utilities, as well as the interests of the public, 
would be best promoted by the theory which he believes the correct one. 
This would be a consummation devoutly to be wished, since, possibly, one of 
its by-products would be the diminution of the literature—and the dis- 
cussion — on the subjects of “ valuation,” “ depreciation,” et hoc genus omne. 

This book is a companion volume to The Dissenting Opinions of Mr. Justice 
Holmes,’ also compiled by Mr. Lief. There are, of course, many instances 
in which these two Justices find themselves on the same side of questions 
which divide the Court. But there are cases in which they disagree. To make 
a survey of the cases in order to ascertain to what extent they throw light on 
the fundamental reasons for the agreement and the disagreement would be 
a fascinating study; but this study the reviewer must postpone. However, 
he cannot resist hazarding the surmise that the agreement, so often referred 
to, is not infrequently in conclusions rather than in premises. 


Philadelphia, Pennsylvania. Henry Wotr BIKLE. 








CoRPORATE PERSONALITY. By Frederick Hallis. 
versity Press. 1930. Pp. lxiii, 257. $5.00. 


New York: Oxford Uni- 


Insofar as American lawyers concern themselves with the problem of 
corporate personality they commonly do so in connection with the solution 
of relatively narrow legal questions such as the capacity of a corporation to 
engage in ultra vires acts, or the possibility of finding a corporation present 
in a jurisdiction other than that in which it is chartered. The thesis which 
Dr. Hallis undertakes to prove in this study, that the problem of corporate 





5 Truax v. Corrigan, 257 U.S. 312, 354-55 (1921). 7 (1929). 
6 Whitney v. California, 274 U. S. 357, 375 (1927). 
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personality is inseparably connected with the entire question of the relation 
of law and the state —a thesis long familiar to Continental jurists — is one 
which is perhaps even more foreign to our normal way of thinking than to 
that of the English readers to whom his work is primarily addressed. The 
attack on Austinian theories of law and sovereignty with which Dr. Hallis’ 
treatise begins is, indeed, no longer a novelty for us, but we are somewhat 
unprepared to recognize any connection between that attack and the problem 
of corporate personality. 

Such doubts as we have come to entertain as to the sovereign omnipotence 
of the state have not as in England been due in any marked degree to a 
feeling of loyalty toward other corporate institutions which claim a partial 
immunity from state interference. The conflict between church and state 
evidenced by the case of the Free Church of Scotland has no American 
counterpart, and such conflict as exists with us between the state and the 
labor unions has not even remotely approached the magnitude of the English 
General Strike of 1926. Even the opposition of American business to gov- 
ernmental control is based rather upon an individualistic view of business as 
private property than upon a feeling of group loyalty toward particular 
corporations. No doubt the difference is merely one of degree, since every 
corporation is a means to an end rather than an end in itself, but in the case 
of the religious corporation and of the British trade union the corporate means 
is so intimately bound up with the end that the corporation or association 
arouses a strong feeling of loyalty on the part of its members. A business 
corporation whose shareholders buy shares today and sell them tomorrow is 
an enterprise of a very different sort. No one would take up arms in defense 
of the Pennsylvania Railroad as a corporate entity, and it is with corporate 
entities of that sort that our law has chiefly concerned itself. 

The problem of the relation of that largest social group which we call the 
state to other groups existing within the same territory is nevertheless a 
problem which we in America must some day face; + and even if this problem 
does not seem urgent at the moment it would be unwise to assume that a 
discussion of the problem will not, as Dr. Hallis asserts, illuminate the more 
specialized problems of corporate personality of whose practical importance 
we are already aware. We ought not, therefore, to be frightened by our 
author’s warning in his preface and introduction that he proposes to deal 
with corporate personality in this volume only in its more generalized aspects, 
but should rather preserve an open mind as to the practical utility of such 
a treatment of the subject until we have discovered what he has to say. 

Dr. Hallis’ approach to the subject is by means of a historical survey of 
the theories of a number of important legal philosophers, their theories being 
examined, however, less for their own sake than with the object of gradually 
evolving what the author regards as the sound view of this matter. The 
book is divided into three parts, the first of which expounds and criticizes 
the rationalist theories of Savigny, Dicey, Stammler, Kelsen, and Bosanquet. 
Part Two contains a chapter dealing with the sociological study of Duguit, 
together with a chapter on the bearing of modern sociological study of group 
life upon the juristic problem of corporate personality. Part Three discusses 





1 The tendency of governmental agencies during and since the World War to 
call representatives of organized labor and organized industry into conference in 
connection with important public matters is an indication that this problem is 
already emerging. 





BOOK REVIEWS 311 


a number of theories of corporate personality, which, while having a socio- 
logical background, are thought to avoid what the author regards as the 
crudely empirical method of Duguit, these theories including those of Gierke, 
Ihering, Korkunov, Jellinek, Krabbe, Hauriou, Michoud, and Saleilles, the 
latter’s theories being those with which Dr. Hallis is most nearly in accord. 

The complete ignoring of American jurists in this survey — even the bib- 
liographical index mentions no American work except Gray’s The Nature and 
Sources of The Law”? —and the scanty treatment of English authors other 
than Dicey, are due primarily to the author’s insistence that the problem of 
corporate personality requires for its solution a philosophical inquiry into 
the nature of law and of the state, a point of view to which such English 
and American writing on corporate personality as exists furnishes but scanty 
contribution.® 

Dr. Hallis’ approach to his problem makes it necessary for him to expound 
not only the views of the authors mentioned with respect to the specific 
question of corporate personality but their general philosophical outlook, 
with the result that the book is in large measure a critical discussion of most 
of the various modern systems of legal philosophy. It is scarcely to be 
wondered at if as a result the trail along which he is seeking to guide us 
becomes at times so obscured by a forest of underbrush as to be almost 
completely lost. This defect is, however, in the main confined to the chapters 
relating to the neo-Kantian and Hegelian jurists, whose theories are set forth 
only to be discarded. In the more sympathetic treatment of the sociological 
jurists dealt with in Part Three—the most interesting and important part 
of the book — it is relatively easy to follow the path which the author blazes. 

The final result of his study, insofar as it can be stated in brief compass, 
is that in order to have legal personality a group must “ have at its service 
a will capable of appreciating its requirements and effecting its purpose,” ¢ 
this will being not, however, as Gierke maintains, a group will, but rather the 
individual will or wills of those who act for the group. Secondly, it must 
have a definite aim which “ controls its internal and external activities ”; ° 
and thirdly, it must have “a social value by virtue of pursuing an interest 
worthy of legal protection.” ® Such a body is not a fiction nor a state creation 
but a juristic fact, and its existence as such involves its capacity for growth 
and further implies a new conception of the state whose corporate entity 
“ cannot be separated from the corporate entities of associations within it.” 7 
Finally, it is recognized that although these principles are “ of fundamental 
importance for determining the legal character of corporate bodies,” ® this 
does not mean that different associations require the same legal treatment; 
in fact the opposite is true, inasmuch as “ the legal character of a corporate 
body is bound up with its social character.” ® 

Insofar as Dr. Hallis’ study furnishes arguments for the rejection of the 
concept of corporate personality as a grant or concession from the state, they 
will be welcome to many American legal thinkers, but one may venture the 
suggestion that, as levers for the overthrow of the concession theory, several 


2 (2d ed. 1921). 

8 There are, however, a number of American essays and studies in this field 
which it might have been worth Mr. Hallis’ while to examine, as for example, 
FrEuND, THE Lecat NaTurE oF CorporaTIoNs (1897) ; HENDERSON, THE PosITION 
OF ForeIGN CoRPORATIONS IN AMERICAN CONSTITUTIONAL Law (1918); and 
Machen, Corporate Personality (1911) 24 Harv. L. REv. 253, 347- 

4 P. 241. 5 P. 242. 8 Ibid. 7 P. 243. 8 P, 245. 9 Ibid. 
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of the theories which Dr. Hallis rejects are no less effective than that which 
he adopts. The special value of his view for the practical purposes of the 
law of business corporations, in which the reviewer is chiefly interested, lies 
rather in its emphasis on the corporation as a dynamic thing with a claim 
to the right of self-development, and in its further recognition of the neces- 
sity of flexibility in our legal treatment of the diverse types of organizations 
to which we give the common name of corporation. 

The need of allowing for corporate growth and change is unrecognized both 
by the orthodox concession theory, which limits a corporation’s activities 
to the powers granted to it by the state, and by the view of the corporation 
as an association of individuals analogous to a partnership, which is the 
theory generally adopted by American jurists who are seeking to escape 
from the defects of the concession theory. The latter view logically involves 
the application to corporations of the doctrine that a contractual relationship 
can not be altered without unanimous consent of the parties to the contract, 
a doctrine which gives rise to serious difficulties when applied to a body 
intended to have both a changing membership and a long term of existence. 

Dr. Hallis’ contention that we need a different approach, partly in order 
to take care of this question of growth, is therefore highly persuasive; but 
our need of his assistance in this matter is somewhat obscured by the fact 
that the concession theory, while making growth impossible without legis- 
lative aid, makes it readily attainable if only the legislature will assist — 
for what the legislature has granted the legislature may change, if it has 
avoided constitutional restrictions on such action by reserving a power of 
amendment. Such a solution of the problem may, as Dr. Hallis points out, 
be inadequate for a religious body, whose members are likely to resent 
having to petition a secular legislature for privileges which they feel should 
belong to their body as a matter of right, but the stockholders and managers 
of a business organization will scarcely complain that their dignity is affronted 
by the necessity of indulging in a bit of legislative lobbying in order to secure 
the enactment of a law which permits their corporation to grow through 
amendment of its articles. 

Nevertheless, to fall back upon the concession theory for this purpose 
while rejecting it for others is confusing to say the least; and if Dr. Hallis 
has evolved a theory which is at the same time consistent and flexible he has 
earned our gratitude. Whether he has done so or not can be more readily 
determined when he has given us the practical treatise which he promises 
as a supplement to the present work. In undertaking that task it is to 
be hoped that he will not neglect the case law of the United States. American 
juristic writing on the problem of corporate personality may be relatively 
unimportant, but the exigencies of American constitutional law have led to 
an interesting development of corporate theory by our courts which has no 
exact English counterpart, a development to which Henderson’s study ?° has 
given a ready means of access.14 

E. Merrick Dopp, Jr. 

Harvard Law School. 





10 HENDERSON, op. cit. supra note 3. 

11 The importance of these cases and of Henderson’s interpretation of them 
was pointed out several years ago by another English writer. Dicey, Book Review 
(1919) 32 Harv. L. Rev. 864. 
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A TREATISE ON Equity. By William F. Walsh. Chicago: Callaghan & 
Company. 1930. Pp. xli, 603. $5.50. 


By wise limitation of his subject matter the author has contrived to pack 
into his single volume a comprehensive treatment of all the important 
branches of equity which are commonly taught in courses bearing that name. 
In a short textbook like this it is well worth while to omit some of the 
special topics covered by longer treatises, such as trusts, mortgages, surety- 
ship, liens, and receivers. The existence of numerous texts on these particular 
topics makes it unnecessary to include them, and these omissions leave the 
author free to deal at adequate length with the rest of equity. 

The most attractive quality of the book to the reviewer lies in the author’s 
readiness to recognize problems and set himself to solve them. Unlike the 
common run of legal treatises, the sentences in his text are not merely a 
string of headnotes to footnotes. Divergent views among judges or other 
writers are frequently stated and then discussed. Even if we do not always 
agree with the conclusions offered we have something which we can bite our 
teeth into. 

Especially important is Mr. Walsh’s insistence that modern equity should 
be approached from the standpoint of the merger of law and equity under 
the codes and other statutes in England and most of the states. “ There has 
been and still continues to be altogether too much emphasis by authors and 
teachers upon the equity of early times and too little upon modern equity 
which has emerged as a co-ordinated part of the single system of law under 
which we live.” In accordance with this view the author has not only a 
historical section on the codes,? but also a chapter of 35 pages * on merger, 
covering its purpose and extent, equitable defenses, legal and equitable relief 
in the same action, trial by jury in cases combining both types of relief, and 
the lien theory of mortgages, which is treated as an instance of pre-code 
merger. The same attention to the effect of unified procedure is frequently 
shown in later portions of the book. Indeed the author sometimes seems to 
expect too much from the codes, as when he urges * that disputes of title in 
trespass cases may be tried without a jury. His own just animadversions on 
several recent cases in the New York Court of Appeals ® show that the old 
barriers between law and equity are likely to be real obstacles to complete 
justice for a long time. Nevertheless this emphasis on merger is the sound 
attitude for writers on specific relief. They are writing for the future, not 
for the past. As the time when courts of equity had a separate existence be- 
comes ancient history, it seems inevitable that courts of the future will regard 





1 Preface at iii. 

2 P.. 36. 

3 P. 96. 

4 P. 165 et seq. 

5 Jackson v. Strong, 222 N. Y. 149, 118 N. E. 512 (1917), in WaLsH at 109; 
Kleinberg v. Ratett, 252 N. Y. 236, 169 N. E. 289 (1929). On the other hand, the 
injustice of the actual decision in Hahl v. Sugo, 169 N. Y. 109, 62 N. E. 135 (1901), 
is overlooked by the author, at 113, in his commendation of the court’s recognition 
of merger. Although the plaintiff was properly required to obtain the mandatory 
injunction in the original ejectment proceeding and not in a later suit for injunctive 
relief, the injunction ought to have been granted on his motion for further process 
in the ejectment suit after the sheriff had refused to carry out the execution by 
removing the encroaching wall. Note (1925) 34 YALE L. J. 536, 541, n.14. 
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damages and specific relief as merely different tools at their disposal without 
regard to the jealousies of judges before the Pilgrims landed on Plymouth 
Rock. 

This desirable process of mental amalgamation would be facilitated if the 
terms “legal” and “ equitable” could be discarded in their application to 
remedies. Some such phrase as “ specific relief” could replace “ equitable 
remedies ” and would also include mandamus and other extraordinary writs. 
Actions for damages could be described under that name or as “ substitutional 
redress.” This change might help prevent judges from obliging plaintiffs to 
start all over again when refused the form of relief which is originally asked. 
If the conception of a high wall between different kinds of remedies could 
be removed, the judges might then feel free to grant in the original civil 
action whatever relief is appropriate to the facts which have been pleaded 
and proved. The constitutional requirement of a jury trial would merely 
affect the calendar on which the action is placed. 

The use of the terms “legal” and “equitable” to describe substantive 
rights and defenses causes less harm. We have long been familiar with 
equitable defenses in actions for damages on negotiable instruments and with 
injunctions to protect legal rights. The difference between rights and defenses 
which are cut off by a bona fide purchase for value and those which are not 
cut off is of permanent importance, and some short phrases to describe the 
two classes are necessary. At the present time no satisfactory substitute 
exists for the historical labels. 

Among other portions of Mr. Walsh’s book which deserve praise may be 
mentioned the recognition that nuisances involved in the operation of a public 
utility ought to be separately classified in a discussion of the doctrine of 
comparative injuries; ® the chapter on specific performance when damages 
are inadequate; * the view that a true cloud on title is created by instruments 
void on their face; ® and the emphatic repudiation of narrow limitations on 
interpleader.® Considerable use is made of articles or other material in law 
reviews, but more references of this sort would be desirable. In this respect 
the book is less satisfactory than Clark on Equity.?° 

Some topics which seem of present importance are omitted or receive rather 
slight treatment. For example, the chapter on public nuisances might include 
a discussion of recent uses of the injunction to break up large strikes or 
radical labor organizations.1t The power of the legislature to expand 
equitable jurisdiction receives some attention,!? but might be more fully 
treated in connection with the legislative power to contract equitable jurisdic- 





6 P. 294. 

7 P. 299 et seq. 

P. 550. But the author says, at 549, that an instrument executed by a 
stranger to the title out of possession is not a cloud. This overlooks the natural 
suspicion of an unrecorded deed to the “ stranger,” which may scare off prospective 
purchasers from the plaintiff in possession. See Howard, Bills to Remove Cloud 
from Title (1918) 25 W. VA. L. Q. 109, 113 for authorities granting relief. 

® P. 560 et seq. 

10 (1919). 

11 State ex rel. Hopkins v. Howat, tog Kans. 376, 198 Pac. 686 (1921); In re 
Wood, 194 Cal. 49, 227 Pac. 908 (1924) ; United States v. Railway Employees’ Dept. 
of Am. Fed. of Labor, 283 Fed. 479 (N. D. Ill. 1922), 286 Fed. 228 (N. D. II. 
1923), 290 Fed. 978 (N. D. Ill. 1923). 

12 P, 207. 
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tion which was under review in Truax v. Corrigan.* The possibility of 
equitable interests in chattels is not discussed. 

The author appears to be at his best in dealing with cases on the pro- 
tection of land interests and with those interpreting the New York Code. 
Sometimes he seems to have a less sure grasp of the authorities on other 
topics, and to rely overmuch on secondary material. At times his presentation 
of the authorities on controversial issues would be clearer if the cases for and 
against relief were separately grouped. In places the authorities against the 
author’s view are ignored. Thus there is no mention of American decisions 
which refuse to follow Lumley v. Wagner.1> Under the topic of political 
rights more attention should be given to recent cases granting relief.1* Cases 
denying the liability of the assignee of a land purchase contract for the price 
are cited, but not cases for liability, which is also favored by the Contracts 
Restatement.17 The discussion of land contracts in which time is of the 
essence overstates the purchaser’s chance of relief.1* The topics of affirma- 
tive and negative mutuality are too much mixed together in one section,’® and 
insufficient attention is given to jurisdictions like Illinois in which the doctrine 
of negative mutuality unfortunately persists. 

The author’s views on several points may be briefly questioned. He says 
that provisions forbidding imprisonment for debt do not apply to an action 
of specific performance against the purchaser for the price.2° He thinks that 
section 68 of the Uniform Sales Act expands the right of the purchaser to get 
specific performance,” without considering the contrary effect of the con- 
stitutional guarantee of a jury trial or citing Jn re Wait,?? which refused to 
give such a broad interpretation to the corresponding section of the English 
statute. He states that contracts to sell bonds will be specifically enforced,?* 
but this seems hardly possible if the bonds are listed on the New York Stock 
Exchange. He describes the vendor of land as a trustee.2 His recognition 
that the mortgagee analogy is imperfect 2° should extend to the trustee 
analogy. Although the vendor has legal title for the benefit of another there 
is no fiduciary relation. He says that fraud was not a defense in actions at 
law on negotiable instruments apart from statute.?¢ 

Mr. Walsh’s views on several controversial questions deserve more extended 





13 257 U.S. 312 (1921). 

14 See Lord Strathcona S. S. Co., Ltd. v. Dominion Coal Co., Ltd., [1926] 
A. C. 108; John D. Park & Sons Co. v. Hartman, 153 Fed. 24 (C. C. A. 6th, 1907) ; 
Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373 (1911); Loril- 
lard Co. v. Weingarden, 280 Fed. 238 (W. D. N. Y. 1922) ; Note (1919) 32 Harv. L. 
REv. 278; (1922) 36 id. 107; Chafee, Equitable Servitudes on Chattels (1928) 41 id. 


45. 
15 + De G. M. & G. 604 (1852) ; see WALSH 335 et seq. 
16 P, 278 et seg. See (1917) 30 Harv. L. REv. 397. 
17 (Am. L. Inst., Tentative Draft, 1927) §161(1). See WatsH 425; Note 
(1929) 42 Harv. L. REv. 941. 
18 P, 368 et seq. 
19 P, 341 et seq. 
20 P. 63. See Note (1928) 41 Harv. L. Rev. 786. 
P. 306. See (1924) 9 Munn. L. Rev. 156. 
[1927] 1 Ch. 606. 
7. 3rS. 
Pp. 415, 416. 
P. 442. 
Pp. 492, 496. 
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discussion than space permits. He thinks that a debtor should be able to 
interplead a non-resident claimant to the debt at the debtor’s domicil.?’ 
Without repeating his reasons for a contrary opinion, the reviewer will only 
observe that recent decisions of the United States Supreme Court ?* make it 
no longer permissible to say that the debt is property for purposes of taxa- 
tion where the debtor lives. One of the strongest past arguments for inter- 
pleader at that place has therefore now been destroyed. 

In discussing the enforcement of foreign decrees the author would allow a 
suit on the decree itself, citing only a decision in a lower New York court.?° 
The contrary view of Redwood Investment Co. v. Exley *° is not mentioned. 
When he comes to discuss the obligation to recognize decrees for the con- 
veyance of land as res adjudicata Mr. Walsh rejects both the view of Bar- 
bour, Cook, and Lorenzen that all decrees should be entitled to such recog- 
nition, and the view of Beale and Pound that full faith and credit need be 
given only to decrees to enforce a contract, trust, or restitution for fraud. 
Mr. Walsh gives interesting reasons for a third view that the full faith and 
credit clause does not apply in any of these cases. 

When hardship is held a good defense to specific performance the author 
thinks that under the codes it should be possible to award damages in the 
same proceeding, apparently without a jury trial.*4 Under an accurate 
calculation of the measure of damages according to the value of the lost 
bargain the hardship on the defendant would be practically as great as if he 
were forced to perform specifically. For instance, in Willard v. Tayloe,** 
the depreciation in legal tender since the contract, which was held a defense 
to specific performance, must have caused a great appreciation in the value 
of the land calculated in dollars, so that it considerably exceeded the contract 
price. If the defendant was forced by a jury to pay this difference he was as 
badly off as if he had been obliged to convey the land in return for depreci- 
ated paper. It is reasonable to suspect that the jury were sufficiently im- 
pressed by the hardship to disregard the theoretical measure of damages and 
give the plaintiff a pretty small verdict. In other words the jury trial in 
hardship cases presents a soft spot in the law. Now if the damages for the 
loss of the bargain were assessed by a judge would not this soft spot dis- 
appear? Would he not be obliged to assess damages strictly according to the 
value of the lost bargain? If this be the case, the mercifulness of the judge 
in denying specific performance will be practically wiped out when he as- 
sesses damages. 

The chapter on equitable protection of business rights ** raises many 
questions which the reviewer would like to discuss, but enough has been said 
to show the capacity of Mr. Walsh’s book to stimulate the mind of a reader. 


ZECHARIAH CHAFEE, JR. 
Harvard Law School. 





27 P. 57 et seg. See Chafee, Interstate Interpleader (1924) 33 YALE L. J. 685. 

28 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930); Baldwin v. 
Missouri, 281 U. S. 586 (1930). 

229 P. 67 et seq., citing Roblin v. Long, 60 How. Pr. 200 (N. Y. S. C. 1880). 

80 64 Cal. App. 455, 221 Pac. 973 (1923); see (1925) 13 Catir. L. Rev. 146; 
(1924) 24 Cor. L. Rev. 673. 

81 P, 485. 

82 8 Wall. 557 (U.S. 1869). 83 P, 213 et seq. 
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Tue RevivAL oF NaturAL Law Concepts. By Charles Grove Haines. 
Harvard Studies in Jurisprudence. Volume IV. Cambridge: Harvard 
University Press. 1930. Pp. xiii, 388. $4.50. 


Professor Haines’ thesis is that there has been in juristic thinking of the 
twentieth century a marked return to concepts of natural law. He finds 
evidence for his conclusions in the writings of modern jurists particularly in 
Germany, France, and Italy, and in the decisions of American courts on 
questions of constitutional law. The author finds that this return to concepts 
of a law of nature has been accelerated by four tendencies in legal thinking: 
first, the use of the idea of natural law as a means of introducing ethical 
concepts more directly into the law; second, the desire for some standard 
outside of the law by which its progressive development may be guided, and 
the finding “in natural law an ideal with changing content which furnishes a 
standard to test what is theoretically and practically just under certain given 
conditions ”; 1 third, the recognition and frank admission that the “ judges 
necessarily take a prominent part in the lawmaking process as they adapt 
legal rules to the unusual conditions of concrete cases,” * and the consequent 
need for “ higher laws ” to guide them in the performance of this function; 
and fourth, modern attacks on the old theories of the sovereignty of the 
state — a demand that “the sovereign be made subject to a developing body 
of rules of law in both private and public law.” * 

The first three chapters are introductory to the development of the main 
thesis. In these the author has attempted an account of the idea of natural 
law among the Greeks and Romans, in the Middle Ages, and after the 
Reformation. He has devoted a chapter to English views on the subject and 
has given an account of the prevalence of ideas of natural and inalienable 
rights inherent in the nature of man, common among writers of the eighteenth 
century in Europe and transplanted to pioneer America where they were used 
with success by the leaders in the Revolutionary movement. At the con- 
clusion of this part of the book he indicates the decline in this sort of phi- 
losophy before a conservative reaction after the waning of the Revolutionary 
period, and the effect of the writings of Bentham, Savigny, and Austin. 

In the latter part of the book there is a discussion of the modern revival of 
natural law thinking among Continental jurists. Of the Germans the author 
discusses the views as to natural law, pro and con, of Gierke, Kohler, Ehrlich, 
and Stammler, and in the case of the latter there is a more detailed statement 
of the theory of “a natural law with a changing content.” Of the French 
writers there is an exposition of the work of Saleilles, Duguit, Gény, Char- 
mont, and Hauriou, the first three being subjected to a more detailed discus- 
sion, with well-chosen passages translated from their writings. In Italy the 
author finds a marked return to natural law theories, which he ascribes to 
the influence of the Catholic or Traditionalist school. He treats in some 
detail the work of Del Vecchio, with the aid of several translated extracts. 
There is also a discussion of natural law thinking as a basis for international 
law, and an interesting summary of the replies to a questionnaire submitted 
to well known authorities on that subject concerning their opinions on the 
question. The author concludes that “it is a common belief that in the 
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drafting and the interpretation of an international code modernized versions 
of the law of nature or law of reason will have a directive influence.” ¢ 

The author summarizes his analysis by placing the adherents of natural 
law into three groups: first, those who conceive the existence of superior laws 
of a “ fixed, immutable character, usually religious or ethical in origin,” ® the 
natural rights in such a system “to be discovered and applied but not 
changed ”; ® second, those who seek “ underlying principles of law in the 
customs and social life of man, . . . in community sentiment, the feeling 
for right, . . . or in the concept of social solidarity ”; 7 and third, those who 
regard natural law as an “ idealistic, progressive, and critical concept.” ® 
He sees in these natural concepts, “ whether used by judges or commenta- 
tors . . . creative forces in an epoch of progressive law-making.” ® 

Within the covers of what appears to be an innocent looking theoretical 
book about other books the author has included a polemic on the usurpation 
of legislative powers by the judiciary of the United States and especially by 
the Supreme Court. At first through discussion of a doctrine of implied 
limitations on the legislative power, later through the interpretation of the 
constitutional phrases “ due process of law” and “ equal protection of the 
law,” the development of concepts of liberty of contract or of calling, and 
of the theory that the individual citizen must be protected from arbitrary and 
unreasonable laws, the author argues, the courts have made natural law 
theories a part of current constitutional law. This natural law is “the 
eighteenth-century notion of fundamental rights beyond the realm of gov- 
ernment interference and the concept of inalienable rights as formulated in 
the Declaration of Independence.” 1° 

To his history of the restoration, or rather the continuance, of natural law 
thinking in our constitutional law the author gives an economic interpreta- 
tion. What the courts have done, he says, is, under the guise of the phrases 
“ due process of law,” “ equal protection of the laws,” “ public purpose ” for 
taxation, “ public use” for eminent domain, and “ reasonableness,” to pass 
upon the wisdom or unwisdom of legislation, although ostensibly applying 
the words of a written constitution in a mechanical manner; and in passing 
upon the legislation in this way they have judged it from the point of view 
of eighteenth-century individualism. Thus the forces of economic Jaissez 
faire and conservatism have been able to block legislation to deal with eco- 
nomic and social needs. 

The author thinks it indefensible legal pessimism to sit down quietly and 
regard the situation as without remedy. “It is possible to amend the 
Fourteenth Amendment and if the trend of the past thirty years continues, 
sufficient groups and interests will be confined by its limitations to create a 
sentiment which will render its alteration possible.” 14 In default of “ such 
a radical step” he suggests the pressure of public opinion on the courts, and 
the selection for the federal bench of men “ whose training and experience, 
according with the prevailing sentiment of the community, may decide that 
the historic theory of the separation of powers is still valid . . . and hence, 
that matters of social, economic, and political policy belong of right to the 
legislative branch of the government.” 12 





4 P. 302. * PF. 206. 39 F236. 
5 P. 304. 8 Ibid. 11 P, 215, 
8 Ibid. 9 P. 306. 12 bid. 
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In his introduction the author disavows any intention of discussing the 
“ philosophical and psychological processes which underlie natural law think- 
ing.” 18 In the book he has confined himself largely to the use of the label 
“natural law.” It is to be regretted that he did not take advantage of the 
excellent opportunity afforded by his discussion to give the term such an 
analysis. He has shown quite clearly that the natural law which has been 
incorporated into our constitutional law is not the “natural law with a 
changing content ” in which he sees “ creative forces in an epoch of pro- 
gressive law-making.” It has not been, like the Roman law, a liberalizing 
influence, but has been the weapon of conservative forces. It is a theory of 
natural and inalienable rights, which some of our judges learned from the 
eighteenth-century ideals of our Declaration of Independence and bills of 
rights. ‘These they interpreted in terms of the frontier civilization with 
which they were familiar and which they assumed to be an ideal. Like the 
natural law of the eighteenth century, it “did not need to trouble about 
authorities. The author’s reason and conscience could tell him what was 
natural law and no rational authority could conceivably disagree.” 14 

The “ natural law ” concepts of the American judges which the author has 
discussed are their ideals of the proper end of the legal and economic order 
stated in terms of a system of natural and inalienable rights. These in- 
alienable rights are the interests which the judges think ought to be con- 
served at all costs. In a sense all the materials which a judge uses in reach- 
ing and rendering a decision may be called law. Such of them as he draws 
from sources outside the statutes and cases might be called natural. The 
never-ended debate as to the meaning of the words “law” and “ right ” is 
involved; this problem the author avoids by ignoring it. The danger about 
the use by judges of the terms “ natural law ” and “ inalienable rights ” when 
they are engaged in the function of law-making is the tendency to regard the 
ideals and aims thus described as “law” and “ inalienable,” and then, re- 
verting to the fiction of the mechanical function of the judge as merely the 
finder or expounder of the law and not the maker, to treat them as impossible 
to change. The great fault with the constitutional law decisions which the 
author criticizes is not so much that the judges made use of a “ natural law.” 
It is that they used the “ natural law” of a former period, the eighteenth 
century, adapted to a pioneer country, but badly suited to the needs of 
modern, industrial, urban America. 

The discussion in one book of the “natural law” of American constitu- 
tional decisions, and the modern “ natural law with a changing content” ° 
developing to meet social needs, presented an excellent opportunity to help 
clear up a confusion in the use of terms. The material for this is present in 
the author’s discussion. He does not, however, bring it to a focus. He has 
contented himself with a discussion of the doctrines of others using the terms 
“right ” and “law” without differentiation as they have used them. Had 
he spent less space and time on his vigorous but perhaps over-done polemic 
against American judges, and given more time to an analysis of the funda- 
mental problems of the judicial process involved, the book would have been 
more of a contribution to juristic thinking. 


‘ > 


WILLIAM C. VAN VLECK. 
Cambridge, Massachusetts. 





13 P, viii. 14 Pounp, Law anp Morats (2d ed. 1926) 95. 
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Tue Mrxep Courts or Ecypt. By Jasper Yeates Brinton. New Haven: 
Yale University Press. 1930. Pp. xxvii, 402. $5.00. 


Judge Brinton is the American member of the Mixed Court of Appeals 
in Alexandria, a body which, exercising not only judicial but also legislative 
functions, constitutes the coping stone of the system of international justice 
in Egypt. Of this system it has been said, in a phrase quoted by the author 
as a motto for his book, that “ next to the Church, the Mixed Courts are the 
most successful international institution in history.” It is to an account of 
the history, the present constitution, the methods of business, and the prob- 
lems of this institution that Judge Brinton devotes his comprehensive, solid, 
well-written, and extremely interesting volume. 

The international or “ Mixed ” Courts of Egypt came into existence in the 
following fashion. The Turkish empire, of which Egypt was until 1914 a 
province, had inherited from the early Middle Ages a system, not unknown 
in other countries, under which the colonies of foreign merchants residing 
in its territory were made in large measure responsible for their own self- 
government. While in countries such as England the exterritorial privileges 
of foreigners had slowly yielded before the growing claims of the nationalistic 
and centralizing monarchy. a reverse process had been in operation in Turkey, 
and more particularly in Egypt. In the middle of the nineteenth century, a 
foreigner resident in Egypt, who was a citizen of one of the states enjoying 
“ capitulary ” privileges in the Ottoman empire, was, for almost all practical 
purposes, subject to no governmental authority save that of his own sov- 
ereign, represented by the consul of his nation. No laws of the local legisla- 
ture were applicable to him, except in the rare instances in which his own 
government had consented to their being so applicable. No act done by 
him was an offense unless a penal character was impressed upon it by the 
legislation of his own country; and not only could the capitulary foreigner 
be indicted only before his own consul, or consular judge, but even in civil 
matters the consular court of the defendant enjoyed exclusive jurisdiction. 
The American who sought to recover damages from an Italian for breach of 
a commercial contract had perforce to bring his action in the Italian court; 
the native Egyptian who had a grievance against a Dutchman could obtain 
relief only at the hands of the Dutch Court. With the rapid increase of 
international trade in and with Egypt which followed improved communica- 
tions, the opening of the Suez Canal, and the increasing agricultural pros- 
perity of the country, this state of things became increasingly inconvenient. 
It was at the instance of the Egyptian government itself, inspired by the 
Armenian Prime Minister, Nubar Pagha, loyally supported by his master, 
the Khedive Ismail Pagha, that in 1875, after laborious negotiations with 
all the capitulary powers, some fourteen in number, the great reform was 
introduced which consisted in the establishment by treaty of the interna- 
tional courts. Judge Brinton gives a very readable account of these im- 
portant and arduous negotiations, and of the constitution of the new courts 
in their original and experimental stage. In the fifty-five years which have 
elapsed since their institution, the “ Tribunaux de la Réforme ” have marched 
from strength to strength, acquiring ever-increasing prestige and authority, 
and rendering incomparable services to the country of the government of 
which they form so important a part. 

As at present constituted, the Mixed Tribunals are composed of the Court 
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of Appeals, sitting at Alexandria; three courts of first instance, sitting at 
Alexandria, Cairo, and Mansura, respectively; and four “summary” or 
small-cause courts sitting in the above-mentioned cities, and at Port Said. 
The Court of Appeals is composed of 17 justices, of whom six are Egyptian, 
and 11 foreign, while the subordinate courts are staffed by 35 foreign judges 
and 17 Egyptians. Fifteen foreign nations are represented on the bench, 
including three — Russia, Germany, and Switzerland — which have lost, or 
have never acquired, full capitulary rights. The comparatively large number 
of the judicial staff is explained by the fact that, following Continental 
precedents, the superior court sits in panels or chambers of five, while the 
subordinate courts generally sit in panels of three. There is always a foreign 
majority on the bench. The civil jurisdiction of the Mixed Courts embraces 
all causes in which parties of more than one nationality are concerned. 
To this broad rule there is only one principal exception; namely, that the 
consuls have retained their jurisdiction in matters of personal status and 
family law — marriage, divorce, guardianship of infants and lunatics, testa- 
mentary suits, and administration of estates. The criminal jurisdiction is less 
extensive, being confined to offenses in bankruptcy, trespasses against the 
authority or officers of the court, and so-called police regulation; that is, 
offenses punishable with one week’s imprisonment or a fine of five dollars. 
Outside these narrow limits the cognizance of crimes committed by foreigners 
remains to this day with the consuls, who apply only the penal legislation of 
their respective countries. It will readily be appreciated that this state of 
affairs is a source of serious embarrassment to the Egyptian authorities, who 
are precluded from imposing and enforcing uniform and adequate penalties 
for the offenses whose recognition is called for by the demands of social 
progress. The repression of the trade in noxious drugs furnishes a typical 
example. The transfer to the Mixed Courts of the criminal jurisdiction of 
the consuls stands in the foreground of the reforms to which both the 
Egyptian and the British governments are committed. 

A striking feature of the wide civil jurisdiction of the Mixed Courts is 
presented by the practically unrestricted subordination of the Egyptian 
government to their authority. As Judge Brinton says: 


“The Egyptian government, both as plaintiff and defendant, is one of the 
principal litigants before the Mixed Courts. ... The Government may be sued 
for the violation of its contract obligations or for the negligence of its agents, in 
precisely the same manner as any individual. It may be doubted if in any 
country in the world the state can be so freely called upon to answer in damages 
before the ordinary courts of law.”1 


And he adds in a footnote that large amounts are often involved, in some 
cases reaching well into millions of dollars. 

The principal explanation for this remarkable jurisdiction is to be found 
in the fact that at the time when the Egyptian government was pleading 
with the Powers for the institution of the new courts, one of the ends for 
which it sought a remedy was the practice of prosecuting pecuniary claims 
by diplomatic means; and Egypt’s diplomatic position, before the era of 
British tutelage, was weak. That no proposal has ever been made for the 
limitation of the Mixed Courts’ jurisdiction over the Egyptian state is a 
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tribute to the manner in which that authority has been exercised. The 
Anglo-Saxon lawyer may also be reminded that French, and consequently 
Egyptian, law knows nothing of those inquisitorial methods of investigation 
in civil matters, particularly of “ discovery,” which we owe to the Court of 
Chancery. It is the official fear of “ discovery ” which, however unreason- 
ably, seems to constitute the principal obstacle to the reform of “ Crown 
Law” in England. The law applied by these courts is the law of France. 
That is to say, the five codes with which they were endowed at their creation 
reproduce almost textually the Codes of France; and though the statute 
law of the two countries is, in other respects, widely divergent, the con- 
nection with the law-life of France is maintained by the fact that French 
is the language of judicial business, while French decisions and French 
commentators continue to exercise commanding authority in the elucidation 
of legal principles. And Egypt has taken French law to its heart. As Judge 
Brinton remarks: 


“The law of the [French] codes does, in fact, furnish to a degree which 
it would be difficult for the Anglo-Saxon lawyer fully to appreciate, the key to 
a satisfactory solution of the great mass of litigation that is daily brought before 
the courts. ... The codes themselves present within the limits of some 2,500 
articles as clear a summary of legal principles as it would be reasonably possible 
for human language to express within such limits. ... The result is to focus the 
attention of the Egyptian jurist from the earliest days of his legal training upon 
a carefully coérdinated, scientifically arranged, and comprehensive system of 
principles which has for generations formed the basis of decision and commentary 
both in his country and on the continent.” 2 


Something must be said of the function of the Mixed Courts as legislators. 
The basic principle is, as we have already explained, that no capitulary 
foreigner is subject in Egypt to any law to which his government has not 
assented. To this principle an exception is made by the fact that for certain 
wide purposes the power of consent has been delegated to the Mixed Courts. 
In 1889 the General Assembly of the Court of Appeals was invested by the 
Powers with authority to approve police regulations; and of this power a 
very large use has been made, enabling legislation to be extended to foreigners 
in such matters as compulsory vaccination, the registration of births and 
deaths, the regulation of the medical profession, and many others. Nearly 
a generation later, in 1911, a further step was taken, when the same assem- 
bly, with certain additions, was empowered to ratify and approve legislation 
of a general character, subject to the important limitation that such legisla- 
tion must not be of a constitutional character; that is, it must not go to 
modifying or extending the powers of the Mixed Courts themselves. Valu- 
able and important use has on many occasions been made of this power, 
which is nevertheless still far from being adequate to solve the problem of 
combining due freedom of action for the Egyptian legislator with adequate 
security for foreign interests. 

It would be impossible, within the space of a review, to touch on more than 
two or three of the large number of interesting topics treated in this book. 
We may conclude by observing that, valuable as Judge Brinton’s treatise will 
prove to any reader whose business or studies are particularly concerned 
with modern Egypt, it would be a misfortune if it did not attract the atten- 
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tion of the wider class of students of general jurisprudence and the science 
of government. The Egyptian Mixed Courts are certainly as well deserving 
of study by the student of political science as any institution in the his- 
tory of Rome, France, or England. 
MAvRICE SHELDON AMos. 
London, England. 





Cases ON Torts. By James Barr Ames and Jeremiah Smith. New edition 
by Roscoe Pound. Revised by Joseph H. Beale. Two volumes. Cam- 
bridge: Harvard University Press. 1929. Pp. xiv, 1-822; ix, 823-1493. 
$8.00. 


These two volumes of cases are not a new collection of materials on torts, 
although they contain a new combination of materials taken from several 
older and well known books with the addition of a few recent cases indicating 
some developments which have occurred during the last decade. In a word, 
these casebooks are little more than Pound’s edition of Ames and Smith’s 
Cases on Torts,: and Beale’s Cases on Legal Liability,? printed as a single 
collection and brought up to date. That this is so is made perfectly clear 
by Professor Beale in the Preface, but the fact that the collection is pre- 
dominantly a reprint, and not new, does not necessarily lessen its utility in 
accomplishing its purpose. 

One who, like the reviewer, used the earlier edition of Ames and Smith’s 
Cases on Torts * for eleven years, will readily appreciate the excellence of that 
book as a teaching tool. A number of collections have since been published, 
some of which are good, but none of them marks a substantial, if any, im- 
provement in the choice of subject matter or arrangement, and most of them 
exhibit less skill and discrimination in the selection and the editing of the 
cases for pedagogical purposes. No doubt Ames and Smith’s cases would 
today be more widely used had not the materials on Legal Cause and Con- 
version been omitted from Pound’s edition, due to changes in the Harvard 
curriculum. Although Professor Beale has restored the materials on Legal 
Cause and has added a chapter on Damages, it is regrettable that the chapter 
on Disseisin and Conversion, one of the best chapters in Dean Ames’ original 
collection, was not included. The reviewer has always felt that the transfer 
of this topic from the torts to the property course was a mistake. As part of 
the course on property, it is a mere incident with slight significance. As part 
of the course on torts, it looms large, as something basic, because in contrast 
to cases involving personal injuries it reveals to the student in striking 
fashion the play of competing policies in the development of Anglo- 
American tort law; namely, the policy of liability without fault and the 
policy of no liability without fault. Also it serves to emphasize some of the 
more important differences in the attitude of courts towards the protection 
of interests of property and interests of personality. 

It would hardly be fair to criticise Professor Beale for not compiling a 
different kind of book, even though a different kind of book would be a more 
useful book, when the book he has published accomplishes so admirably the 
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purpose which was intended. This book was not designed to throw new 
light on the problems of tort law nor to serve as the basis of a new type of 
law school study. Its manifest purpose is to make available to law teachers, 
at least for a while longer, one of the best collections of materials ever as- 
sembled for the purpose of teaching the kind of course on torts which was 
taught by James Barr Ames and Jeremiah Smith and which, the reviewer 
suspects, is the type of course which most teachers of the subject are still 
giving, their professions to the contrary notwithstanding. It will be inter- 
esting, nevertheless, and no doubt welcomed even by many of those teachers 
who have not departed greatly from traditional lines, when someone produces 
a book which will enable the teacher and the student to see the problems of 
tort law from a different point of view; when, instead of reviewing the 
processes by which the actions of trespass and case emerged from a society 
which has passed, one can more clearly see the operation and effect of the 
ideas thus evolved in the world of today. Such an approach might, indeed, 
disclose significant but unrecognized trends in the law which would facilitate 
a more accurate forecast of the tort law that is to come. 


Younc B. Smiru. 
Columbia Law School. 





Cases ON THE LAw oF Torts. By Francis H. Bohlen. Third edition. 
Indianapolis: The Bobbs-Merrill Co. 1930. Pp. xx, 1193. $7.50. 


A third edition of Cases on Torts from the pen of the distinguished Re- 
porter of the Restatement of the Law of Torts for the American Law 
Institute does not call for an extended review. It were quite enough to say 
res ipsa loquitur. 

The first edition? of Professor Bohlen’s collection of cases presented a 
wealth of material, but pedagogically was not acceptable. The second 
edition ? was a distinct improvement for classroom purposes, but still left 
some things to be desired in point of arrangement. The third edition shows 
the results of earlier criticism and further analytical study of the subject. 
We note with satisfaction, for example, that the problem of liability without 
fault has been removed from the chapter on Battery and is now to be found 
in the chapter introducing the subject of Negligence. The material on 
Negligence itself has been carefully revised. The approach made in the 
second edition through the cases involving liability for negligent misstate- 
ments was quite impossible. The present edition throws those cases into 
the chapter on Deceit where they furnish a basis for an illuminating com- 
parative study. A few cases previously scattered have been brought together 
in a brief opening chapter in the book entitled “ Volition.” Proximate Cause 
has been revamped with meticulous care. These constitute the major 
changes in organization. . 

There have been a substantial number of case substitutions. Ninety-seven 
cases in the second edition do not reappear in the third edition, whereas one 
hundred and twenty-three new cases have been added. Footnotes have been 
worked over. Careful editing has prevented an increase in size. 
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This in brief is the third edition. It presents no fads, no fancies. It is 
built rather on thoroughly orthodox principles of casebook construction, and 
as such is the definitely improved and superior product of a preéminent 
scholar and teacher in the field of Torts. 


Wi.uiram G. HALE. 
School of Law, University of Southern California. 





Tue Law or Eviwence. By Sidney L. Phipson. Seventh edition by Roland 
Burrows and C. M. Cahn. London: Sweet & Maxwell, Ltd. 1930. 
Pp. cxc, 788. £2/2/0. 


Praise is comely. It would, therefore, be pleasant to pass this volume with 
a reference to reviews of the fourth,’ fifth,? and sixth * editions by Wigmore, 
Thayer, and Chafee, respectively, and with a commendation of its value as 
a practitioner’s handbook and case-finder. It is more than a mere horizontal 
digest of the decisions, for it purports to summarize the views of many text- 
writers on many topics and frequently to express the author’s opinions. It 
is a hybrid of the encyclopaedic digest and the scientific treatise. 

As a digest of English cases, its greatest merit is its completeness, for it 
contains notations of numerous decisions reported in sources not readily 
available. Incorporated in most of the chapters dealing with admissibility of 
evidence are short summaries of pertinent decisions. For the most part, 
these seem to have been constructed with care and accuracy. But hurried 
tests have not disclosed uniform excellence. For example, Feuerheerd v. 
London General Omnibus Co., Ltd.;4 is said to hold as privileged “ com- 
munications intended to be made by a party to his own solicitor for the pur- 
pose of obtaining advice, but by mistake made to the agent of the party’s 
opponent.” * It is true,that this description of the contents of the document 
in question is accurate, but it is equally true that it omits all reference to the 
point upon which the privilege of the opponent was sustained; namely, that 
the “agent of the party’s opponent” secured this communication without 
fraud for the purpose of submission to such opponent’s solicitor in anticipa- 
tion of litigation. As a guide to American case law, it is practically useless, 
if not misleading, because its materials are so fragmentary and out of date. 
So far as an American lawyer can judge, however, the book is, on the whole, 
the best published digest of the law of evidence of England. 

It is as a scientific treatise that the book displays almost hopeless weakness. 
The author’s attempt to summarize Thayer results in a misrepresentation of 
some of Thayer’s theories. His treatment of res gestae shows no advance 
over his unsatisfactory exposition of October, 1903, in the Law Quarterly 
Review.® His definition of hearsay as excluding non-verbal conduct intended 
by the actor to convey the idea for the truth of which it is offered; his ac- 





1 (1907) 21 Harv. L. Rev. 157. 
2 (1912) 25 Harv. L. REv. 577. 
8 (1923) 36 Harv. L. Rev. 1048. 
4 [1918] 2 K. B. 56s. 
5 P. 203. 
‘a 6 Phipson, The Doctrine of Res Gestae in the Law of Evidence (1903) 19 L. Q. 
EV. 435. 
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ceptance of the notion that a declaration of a present condition of mind 
offered to prove that very condition is original evidence rather than hearsay; 
his ready approval of the receipt of self-serving statements in Taylor v. 
Witham? and In re Adams,® as declarations against interest; his confused 
and confusing discussion of relevancy; all these are indications of lack of 
that scholarly consideration so necessary to a scientific treatise and so 
thoroughly unappreciated if displayed in a mere digest. Since Mr. Phipson 
was not content to produce a mere digest, his readers can hardly be censured 
for regretting that he did not more nearly approach the standard set by 
Wigmore. 
E. M. Morcan. 
Harvard Law School. 





STATISTICS IN SoctaAL StupiEs. Edited by Stuart A. Rice. Philadelphia: 
University of Pennsylvania Press. 1930. Pp. xii, 222. $3.00. 


Statistical studies, in this country at least, have in the past been confined 
largely to the fields of economics and business administration. The present 
volume is the first attempt to apply a statistical approach to social problems 
in general, or, more accurately, to stimulate such application; for every 
article in the book is proof that there are as yet no adequate statistics to 
apply. The volume comprises a series of papers planned for presentation 
at meetings of the American Statistical Society. They make no claim of 
logical sequence or completeness. They range in subject from such tangibles 
as statistics on marriage or dependency to intangibles like statistics of social 
attitudes or of personality. They range in method from a theoretical dis- 
cussion of the technique of applying statistics to social studies to a practical 
description of the workings of certain statistic-gathering organizations. And 
finally, in three papers on prohibition, they show how inadequate statistical 
data on the same subject can lead to widely variant conclusions. 

The volume contains two articles on legal statistics. Professor Gehlke 
of Western Reserve University, discussing statistics of crime, dismisses in a 
few sentences the absence of current criminal statistics and devotes his 
attention to the difficulties of collecting accurate material and the limitations 
of its use. Though the statistics must, to serve their purpose, be simply 
presented, simplicity is almost unattainable when the words descriptive of 
crime and procedure vary from place to place in their legal content. There 
is, besides, a predominance of data descriptive of the offense and offender as 
opposed to data about causation and consequence. And even were the 
statistical material complete, there are influences which lie outside the 
records and which require the statistical method to be supplemented by 
the historical. In an article on judicial statistics, Professor Leon Marshall of 
the Johns Hopkins Institute of Law explains the entire absence of reliable 
data to which to apply statistical techniques, and tells of the attempt now 
being made in Ohio and Maryland to work out a system of judicial statis- 
tics, the terms of which will effect not only a critique of the judicial machine 
but, by correlation with other types of social data, will help to analyze the 
human consequences of law and litigation. 





7 3 Ch. D. 605 (1876). 8 [1922] P. 240. 
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Both these papers are in effect a plea for more and better legal statistics. 
It is unfortunate that their publication has preceded rather than followed 
the release by the National Commission on Law Observance and Enforcement 
of Professor Sam B. Warner’s survey of criminal statistics in the United 
States. When Professor Warner has shown the exact state of existing reports 
of criminal statistics, the time will have arrived to discuss methods of im- 
provement. The improvement can not result ultimately from local experi- 
ments. Until uniformity is attained, data will not be comparable in time 
or in place; statistical analyses will continue to be impossible. 

Professor Rice’s main contribution in editing this collection has been to 
present in readable form a problem of which social scientists are not suffi- 
ciently aware, the relation of statistics to each individual field. ‘“ The 
time is rapidly approaching,” he says, “ when every economist, every psy- 
chologist, and every specialist in educational research must at the same 
time be a statistician.”1 The theoretical statistician may work out new 
methods and new techniques; the social scientist must himself apply the 
methods to his own problems. 

GEOFFREY May. 

New York City. 





AUSSENPOLITISCHE STUDIEN: FESTGABE FUR OTTO KOsBNER. Edited by 
Wilhelm Arntz. Stuttgart: Ausland und Heimat Verlags-Aktiengesell- 
schaft. 1930. Pp. 408. RM 12.50. 


The twenty-one essays contained in this Festgabe, dedicated by his friends 
and pupils to Professor Otto Kobner in honor of his sixtieth birthday, cover 
a range of topics, the diversity of which reflects the wide sphere of interest 
and activity of the man himself. Long known as an authority on colonial 
law, Professor Kobner is now the first holder of a chair for international rela- 
tions and colonial affairs in Frankfurt. The essays themselves range in 
length — and, it may also be said, in quality — from the detailed and closely 
reasoned sixty pages which Professor Karl Strupp devotes to an analysis of 
the Lateran treaties of Feb. 11, 1929, to the four pages in which A. F. 
Frangulis disposes of the diplomacy and diplomats of yesterday and today. 
Nor is there any greater uniformity in subject matter: Dr. Veit Valentin’s 
discussion of new Russian source materials on the Berlin Revolution of 
March, 1848, is succeeded by Dr. Wolfgang Kraus’ suggestive analysis of 
the position of British India in international law; and Wolf von Dewall’s 
consideration of outlawry of war follows Dr. Friedrich Giese’s scattering 
remarks on new and old colonial law. 

In such circumstances the reviewer will, perhaps, be pardoned if he picks 
out certain essays for comment and ignores others for mere reasons of 
space. 

The most substantial of the contributions, as suggested above, is that of 
Dr. Karl Strupp, who, after a brief survey of the origins of the Roman ques- 
tion, sets himself to determine on strictly legal grounds at precisely what sort 
of a solution Mussolini and the Vatican arrived. He places a very high value 
on the Concordat, and quotes with approval the verdict of Yves de la Briére 
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that “Je catholicisme n’aurait encore trouvé une condition légale aussi avan- 
tageuse dans aucun Etat du monde contemporaine.” He regards it, how- 
ever, as peculiarly regrettable that the Concordat contains no provision for 
the settlement of conflicts arising under it further than friendly agreement, 
and suggests that the Church, because of its proudly asserted mission of 
peace, should have given the world an example of willingness to submit its 
claims to an arbitral tribunal. 

One of the most interesting of the studies in the volume is that of Dr. 
Adolf Grabowsky, which succeeds in less than thirty pages in giving an 
illuminating, if not wholly novel, analysis of the foreign policy of the Soviet 
Union. His main contention is that the pressure of Russia’s geographical 
situation and of her encirclement by a capitalistic-imperialistic world with 
which and in which she must inevitably compete have forced her to continue 
to be Russia despite the vastness of the changes that have taken place within 
her borders. But she is not only Russia, but also the world’s pioneer com- 
munist community. It is in terms of this dualism—a Soviet Union which 
is becoming Soviet Russia, but has not quite arrived there—that Dr. 
Grabowsky explains the somewhat devious twists and turnings of Soviet 
policy, and he foresees an increasing constancy of Russian policy which will 
contribute, if not to the peace of the world, at least to its predictability. 
Three of the essays deal with the problem of minorities, one by Dr. Ludwig 
Bergstrasser inconclusively examining the records of the Frankfurt Parlia- 
ment, and two others concerning themselves with the post-war problem. 
That of Dr. Heinz O. Ziegler is particularly worthy of note because of the 
emphasis which it lays on the currently much-discussed solution of the prob- 
lem through the creation of autonomous minority communities which would 
radically depart from the conventional identification of state and nation and 
the omnicompetence of the democratic majority. 

Of the several essays on colonial problems, Dr. Kraus’ attempt to bring 
juristic order into the peculiar and often contradictory position of India in 
international law stands out as clearly the most significant. 


RUPERT EMERSON. 
Harvard University. 
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ACADEMIE DE Droit INTERNATIONAL: RECUEIL DES Cours. Paris: Libraire 
Hachette. 1930. Volume 26 (1929, 1), pp. 691; volume 27 (1929, II), 
pp. 625; volume 28 (1929, III), pp. 623. 


This series as a whole has now been enthusiastically received by the pro- 
fession. See Book Note (1930) 43 Harv. L. Rev. 988. Of the contributions 
in these volumes containing the lectures delivered at the Academy of Inter- 
national Law in 1929, several are to be signalized: the discussion of the ad- 
visory opinions of the Permanent Court of International Justice by Charles 
de Visscher, (vol. 26), deals with a topic of special American interest; the 
discussion of Régles Générales du Droit de la Paix, by A. Cavaghieri, (vol. 
26), is in reality a treatise on the subject; Baron Nolde’s study of La Monnaie 
en Droit International Public, (vol. 27), deals adequately with a much neg- 
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lected topic; and the lectures on the international status of the Rhine by 
Jean Hostie, (vol. 28), are admirable, and his bibliography excellent. 


Tue BritisH YEAR Book or INTERNATIONAL Law, 1930. London: Oxford 
University Press. 1930. Pp. vi, 285. $6.00. 


Eleven volumes of this leading British publication on international law 
have now been issued, and the present volume helps to maintain the high 
standard previously set. See Book Reviews (1921) 34 Harv. L. Rev. 566; 
(1923) 36 id. 639; Book Note (1930) 43 id. 855. Of the articles, those by 
W. E. Beckett on the law applied by the Permanent Court of International 
Justice, and by Sir John Fischer Williams on “ The Optional Clause,” deserve 
special mention. The Notes deal with timely topics, but somewhat lightly. 
The collection of decisions of international tribunals is useful, although for 
a yearbook too scanty. The digest of English and American decisions on 
international law is well done, and the annual bibliography is admirable. 


CRIME AND THE CRIMINAL LAW IN THE UNITED States. By Harry Best. 
New York: The Macmillan Co. 1930. Pp. xvii, 615. $6.50. 


Professor Best’s book is another elementary text on criminology. It sets 
forth great masses of facts and supposed facts with little, if any, considera- 
tion of their truth, and without subordination of the unimportant to the sig- 
nificant. Particularly misleading is the uncritical acceptance of statistics of 
doubtful accuracy, such as those of crimes known to the police, earnings 
of criminals, and success on parole. Long lists of crimes, detailed accounts 
of procedural steps, and pages of statistical tables make the book hard read- 
ing, while the lack of notes and citations of authority deprives a lawyer of any 
opportunity to refer to the sources of Professor Best’s information. 


DoctrINA DE Monroe. By A. L. Delle Piane. Montevideo: Jurisprudencia 
Uruguaya. 1930. Pp. 97. $1.20. 


This small booklet contains a series of lectures delivered by the author in 
a course on Public International Law at the University of Montevideo in 
1921. It comprises a satisfactory summary of the important material then 
extant treating the elusive policy of “ The Monroe Doctrine”; but no new 
light would seem to be shed on the subject. 


THE History oF THE LAW OF PRIMOGENITURE WITH SPECIAL REFERENCE TO 
Inp1A, ANCIENT AND MoperN. By Radhabinod Pal. Calcutta: Univer- 
sity of Calcutta. 1929. Pp. viii, 558. 


The first two hundred pages of this treatise, which attempt to survey primo- 
geniture the world over, are naturally sketchy and of varying value. The 
rest, however, is concerned with India, where the author reveals wide learn- 
ing in the ancient literature and in the modern problems facing the courts. 
The great contribution of the work is its emphasis upon the religious element 
in primogeniture, even in systems where partition of the economic assets of 
the family is practised. Thus primogeniture in India is concerned largely 
with religious functions and with the descent of offices. These have been 
treated by the courts (under English influence) as if they were property; and 
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the artificial English conception of custom has even been transported to that 
country. Appalling confusion is the result, as Dr. Pal lucidly and ably demon- 
strates. 


MARITIME TRADE IN War. By Lord Eustace Percy. New Haven: Yale 
University Press. 1930. Pp. 114. $2.00. 


This volume contains a series of lectures on “the freedom of the seas,” 
delivered at the Institute of Politics at Williamstown. Much of the discus- 
sion relates to international law approached from a lay and not a professional 
point of view; but it has value as a serious consideration of the factors which 
must determine the law of the future. These factors, so far as they depend 
on post-war developments, are too frequently neglected, and the neglect has 
served as an obstacle to legislative progress. 


PROGRESS OF THE LAW IN THE UNITED STATES SUPREME COURT, 1929-1930. 
By Gregory Hankin and Charlotte A. Hankin. Washington: Legal 
Research Service. 1930. Pp. xiii, 483. $5.00. 


This volume follows closely the model of its predecessor described in a 
Book Note in (1930) 43 Harv. L. Rev. 991. It is worth skimming through 
for a glimpse of what keeps the Supreme Court busy and why its work is 
worth watching, but it fails sadly to satisfy any interest that it may arouse. 
The authors publish elsewhere a prospectus of issues pending before the 
Court and succumb here to the temptation of giving relatively too much 
space to transitory details of the cases below. If this volume is designed 
as a permanent record and the series is to continue, it also seems undesirable 
to report fully cases in which thus far the Supreme Court has merely granted 
certiorari. Of course the wisdom of pruning the book of its docket features 
depends somewhat on whether the space thus saved would be used wisely 
in other ways. 


Tue Sates Tax IN France. By Carl S. Shoup. New York: Columbia 
University Press. 1930. Pp. xv, 369. $5.00. 


This study of Pimpét sur le chiffre d’affaires follows with careful detail an 
important fiscal expedient originally pressed upon France by imperative 
necessity, but likely to remain long in force. Primarily of interest to econo- 
mists, legislators, and administrators, the book contains much to hold law- 
yers’ attention. It reads well. The frequent statistical tables find their 
counterpoise in sidelights on the French mind, French business habits, and 
Gallic political humor. Adroit tax dodging appears, and correspondingly 
dogged tax collection. The volume shows that a broad sales levy in practice 
is not a simple thing, or even a sure thing. 


Savinc Taxes IN DRAFTING WILLS AND Trusts. By Joseph J. Robinson. 
Kansas City: Vernon Law Book Co. 1930. Pp. xviii, 584. $7.50. 


As a labor-saver for the draftsman disposing of property in half a dozen 
jurisdictions this volume will be of real practical value. By summaries of 
and quotations from statutes and cases it presents a clear view of pitfalls to 
be avoided and of tax-saving methods which have been effective. The treat- 
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ment covers the questions raised by state and federal estate taxes and by 
federal income and state inheritance taxes. The ambitious attempt to state 
the law on a subject in such a state of flux as is that of the federal estate tax 
on irrevocable trusts can hardly serve any permanent purpose; but as a sum- 
mary of the law of October 31, 1930, the volume is adequate. The author’s 
industry and alertness are attested by his citation of decisions as recent as 
September, 1930. 


SHAKESPEARE AND His LEGAL Prositems. By George W. Keeton. London: 
A. & C. Black, Ltd. 1930. Pp. x, 239. 7/6. 


This little volume is a happy departure from the approach to the subject 
which lawyers have traditionally taken. The author does not argue that 
because Shakespeare knew (inter alia) a good deal of law, he must have been 
Sir Francis Bacon, or at least must have spent his “ missing years ” at Gray’s 
Inn. Mr. Keeton points out incidentally that in the plays of Shakespeare 
there are occasionally legal as well as geographical seacoasts of Bohemia. 
Ironically enough, the author is a sometime Bacon Scholar of Gray’s Inn. 


A SuRVEY OF THE LEGAL STATUS OF WOMEN IN THE FortTy-EIcuT STATES. 
By S. P. Breckinridge. Revised edition. Washington: National League 
of Women Voters. 1930. Pp. 228. 


Under an alphabetical arrangement by states this volume provides a brief 
outline treatment of the subjects of married women’s contractual and prop- 
erty rights, guardianship of children, marriage, and divorce. The book is 
rendered defective for practical reliability by its entirely false emphasis on 
statutes and a total ignoring of decisional law. Because of its statutory 
slant it deals most inadequately with marriage and not at all with such matters 
as antenuptial contracts and torts, or torts between husband and wife or 
parent and child. Within the field of legislation, however, the book contains 
a large amount of useful information. 


TRIAL BY Jury. Second edition. By Robert von Moschzisker. Philadelphia: 
Geo. T. Bisel Co. 1930. Pp. xii, 489. $6.00. 


Since the appearance of the first edition of this large volume in 1922, 
Chief Justice Moschzisker has been recognized as one of the leading pro- 
ponents of the jury system in this country. In the present edition he has 
receded not at all from his views, while in an appendix he offers a valuable 
list of recent literature discussing the pros and cons of the jury trial. In the 
body of the book, devoted primarily to an exposition of Pennsylvania practice, 
paging and section numbers are unchanged, although occasional textual re- 
visions appear. The first edition was discussed by Professor A. W. Scott, 
Book Review (1923) 36 Harv. L. Rev. 506. 
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